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** PRESIDENT'S PAGE **

The Land Surveying profession has been undergoing a change because of the
economic climate of our area. It could be described as "cloudy with a few sunny
intervals"., That might be the way the weatherman would say it, but we all know that
we are in times of what may be called "consumerism". Yes, everyone is becoming more
aware of the cost of products and services.

The Association is receiving an increasing number of complaints against our
members and a number of these imply that we are overcharging for our services. Other
complaints accuse us of incompetence or negligence. Of the latter category, a com-
plaint was submitted and asa result ofa Discipline Committee hearing and a Council
hearing, one of our members was found guilty of gross negligence and incompetence.

I heard a lawyer in St. John's, who is also a member of the provincial
legislature, speak to the Newfoundland Land Surveyors and he said that all profes-
sions arebeing questioned these days. He summed up by saying that we all must take
a greater pride in the profession of our choice. Also, when I attended the 1976
meeting of the Association of Professional Engineers of Nova Scotia, I heard a very
similar concern about their profession but I also heardan encouraging noteof pride
in the services engineers are providing. I mention the foregoingtohe]ppointgut
the fact that our profession is not the only profession that "Consumerism® is having
an effect on.

Land Surveying is a necessary part of our provincial development, because
land is the base resource to build on. How could we develop without the physical
knowledge of the extent of land title or possession? A land conveyance may be made
without a survey but no development of that Tand can peacefully be carried out with-
out a land surveyor.

We must take pride inour profession because weare looking forward to many
changes which will be brought about by our new Nova Scotia Land Surveyors Act and
by a new Land Titles System.

Our Association's Legislative Committee has prepared a newNova Scotia Land
Surveyors Act which 1is before the government and is presently making a detailed
study of the proposed new legislation, namely, the Land Titles Act and major and
incidental amendments to existing legislation. Our Association is also involved in
a study of Survey Standards and accuracy being carried out for L.R.I.S. by members
of the Survey Department of the University of New Brunswick. As a member of the
Canadian Council of Land Surveyors, our Association's representative is involved in
many aspects of land surveying, as it is carried out in all provinces of Canada.

Another committee is preparing regulations which will enable us to raise
our education standards to Bachelor of Science orArts level as approved at the last
Annual Meeting.

Within months wewill be using metric measure in the field and on our plans.
Also, we will be talking about guaranteed boundaries, plan examination, boundary
adjudication outside the courts and other interesting changes.

It is up to us now to learn to use all the advances in technology so that
we can provide the most efficient services to the public. So that you will be in-
formed, participate in some Association activity. Attend the District Meetings and
come to our Annual Meeting in November. Voice your opinion.
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From the Editor -

On impulse I was about to entitle my brief contribution "From the Editor's
Bench". This, I guess, stems from a regular feature in a magazinel subscribe to en-
titled "From theFly Tyer's Bench" andmy present preoccupation with pursuing a fine
run of salmon in the Maccan River, however, duty calls.

My editorial in the April issuewhich attempted tosolicit material prompted
two responses. In a letter from Mr., H. W. L. Doane, whichis printed in this issue,
he describes it as a "humble appeal", while J. B. 0'Neil, Executive Manager, CIS,
suggested that I "placed thematter before our membership in a most forthright man-
ner". In talking to some members recently, however, 1 sense a renewed awareness
that contributions from them are necessary to make this publication worth while.

We express our thanks to Mr. Doane for his kind words in support of the
Officers of the Association. We also wish to thank Chris Masland for allowing us
to print his interesting paper on"Water Lots" in the April issue and to Jim Gillis
for his article on our "Code of Ethics" in this issue. Material from those who re-
gularly contribute is certainly appreciated as well.

Don Parker suggests that we might consider having a historical section in
the Surveyor devoted entirely to articles, reprints or anecdotes from the past which
might be of interest to Surveyors of the present. This could inciude a series of
ten articles on road making in Nova Scotia which appeared in the Nova Scotian some
145 years ago to demonstrate how little the methods have changed in the lastcentury
and a half. A series of reports from a Bartholomew Belcher from Fort Belcher is
also a possibility. I am informed that Bartholomew is the Patron Saint of drunks
and that Fort Belcher is an actual landmark in Colchester County.

. If anyone is interested incontributing to a historical article please con-
tact Don Parker or myself.

I will close this disortationwithan itemDon supplied from the Nova Scotian
dated June 1, 1831 which may give some consolation to any surveyor who feels his
plans are not up to par.

.."to prove the infallibility of our plans, even our modern plans, it is
only necessary to say, that a quantity of vacant land appeared on the plan
at the Surveyor General's Office, comprising some hundred acres; this vac-
ant land lay between the rear lines of lots, situated on two roads, running
nearly parallel, and not more than 20 miles from Halifax. A gentleman ob-
tained a grant of 200 acres of this apparently ungranted land, paid the fees
of 0ffice, Surveying, and other incidental expenses, and obtained forall
his trouble and outlay, a large paper with the Seal of the Province, and
His Excellency's name; also, a plan comprising several well drawn lines.
But, alas. the persons interested in the land, are now informed by the pro-
prietors in the vicinity, where it should be that there are not 10 acres,
it may happen that as the land is found, according to our infallible plans,
to have the property of extension in some quarters, that it also possesses
the power of contraction in others; it would be far better to be satisfied
with such a surmise, than to insult respectable persons by affirming that
plans and surveyors are of ten fallacious."



To the Editor:

Sir - I have sat by complacently viewing the changes a modern society is
inflicting upon us for just about long enough.

Our government has decreed that we must convert to the metric system in
order to compete on the international markets. I am quite agreeable to this since
more exports mean more business, which means an expanding economy, which in turn
creates more jobs and more housing starts, which creates more business for land
surveyors.

I can even remain agreeable while I count the metric sized containers on
the mile Tong trains which block my way each morning.

I canremain agreeable while twenty-five millimeters of rain fall where only
an inch of rain fell before.

I can remain agreeable while thirty centimeters of snow fell where a foot
of snow fell before.

I can remain agreeable while the temperature drops to twenty-five degrees
when I feel like settling back in a boat with a case of beer.

I can remain agreeable while our shores are buffeted by one hundred kilo-
meter per hour winds where sixty mile per hour winds blew before.

I can remain agreeable while struggling with a fifty metre chain. After
all, no sacrifice is too great for our country, or is it?

I have sat back waiting forthe final, most sensible, change to strike the
land surveying profession; that being the change from the cursed sexagesimal heri-
tage from the Babylonians of three thousand years ago to a logical decimal system
of angle measurement.

I have been disappointed. I have been informed that degrees, minutes and
seconds are to be retained since "the availability of hand calculators has made
conversion a simple matter".

I must protest. If we are to go only half-way in the conversion process,
why go at all? We do not export land. It is not a commodity on the international
market to be imported and exported at will. The size of land does not affect the
size of a ton of iron ore exported to Japan or the size of a bushel of apples
shipped to Great Brittan.

The Metric Commission has done enough damage by making our climate even
worse than it was before. Might I suggest that they stuff this metric system in
relation to land surveying in the nearest appropriate orifice until such time as
they can offer a complete conversion rather than one of convenience.

I remain,

An 01d Surveyor.
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Dear Mr. Cain:

Being touched by your humble appeal for some word of appreciation or criti-
cism of your efforts as editor, I felt I should drop you a line.

Although I am not practising surveying now I always read "The Nova Scotian
Surveyor" with a great deal of interest, and it is amazing to see how the Associa-
tion has grown over the years.

I was particularly interested in the articleon "Water Lots in Nova Scotia"
because we owned one on the North West Arm in Halifax.

Mr. Masland has done a tremendous amount of research, and it is an excell-
ent example of the work of a really conscientious surveyor. Someone has said that
genius is simply an infinite capacity for taking pains.

I trust that you and all the officers of the organization will keep up the
good work because you are doing a splendid job.

Sincerely,

(Sgd.) Harvey Doane.

% % % % k% % x % Xk % % % %

NOTTICE

IXTH NATIONAL SURVEYING TEACHERS' CONVERENCE
UNIVERSITY OF NEW BRUNSWICK

Fredericton, N. B.

June 20 - 24, 1977

THEME: RESOURCES FOR MORE EFFECTIVE TEACHING

For further information, please write:

Professor A. C. Hamilton

Chairman, IXth N.S.T.C.

Department of Surveying Engineering
University of New Brunswick
Fredericton, New Brunswick



** LEGISLATIVE COMMITTEE **

Since our Annual Meeting last fall youprobably have not heard a great deal
from your Legislative Committee. We would like to inform you that we have been
active in your interests, notwithstanding, we did take time off during the months
of July and August. We have now resumed our weekly meetings and, of course, the
main thrust of our effort is directed toward the proposed new Act.

As you know, we have presented the Act to the Minister of Lands and Forests,
and are encouraged by our discussions and meetings with him that there is every
likelihood the Act will be presented at the next sitting of the House.

Since last November we have met several times with theMinister, and only
minor revisions to the Act have been required as a result thereof. Through the
efforts of our Liaison Committee with the Association of Professional Engineers,
and also through discussions and meetings with both thelLiaison Committee and Execu-
tive of APENS, we have been able to secure a Letter of Agreement and support for
our Act from the Engineers which has been passed on to the Minister of lLands and
Forests. The significance of this support can only be appreciated when viewed in
light of the fact that the Minister of Lands and Forests had clearly indicated his
relxgtagce to present theAct to the House, should we be unable to secure the support
of APENS.

Our latest communication with the Minister's office, earlier this week,
is supportive of our anticipation of seeing the Act presented to the next sitting

of the House. — .
.)E;;‘c%fgfzb. /Qﬁ:(L"dfT/‘

" Fred W. Roberts,
Chairman,
Legislative Committee.
October 7, 1976.

SURVEY
MARKER

The new survey marker consisting
of a corrosion resistant aluminum

head threaded to a sharpened car-
bon steel rod and ribbed for better
holding characteristics.

This marker has won approval from
professional Land Surveyors in the

Maritime Provinces and in the U.S.A.

Also in departments of federal and
provincial governments - utilities
and municipalities.

Customized heads, bearing the ini-
tials or registry number of the indi-
vidual may be supplied, but time
must be allowed for manufacture.

Proven by years of use Enheat Sur-
vevors Markers are now in use all
across Canada and internationally -
from the Arctic Islands to the
islands of the Pacific.

Another New Service From

ENHEAT STEEL DIVISION

Manufactured By

Enamel & Heating Products Limited
AMHERST, N. S.




/‘ HP ELECTRONIC SURVEYING AND COMPUTATION

New
Total Station.

Angle and automatic horizontal
distance measurements
from one instrument.

High Accuracy or Direct Readout Selectable Units:
Tracking Mode Display In The Feet/Meters
Units Selected Degree /Grad

Selectable Functicns: o

Vertical Distance Environmental
Correction To 1 Part
Per Million

Off-On, Instrument Horizontal Distance
Self-check Slope Distance

K Zenith Angle




\

Angle and distance measurements couldn’t be easier. Or faster. The
new HP3810A Total Station lets you read and lay out horizontal
distances automatically. It also gives you combined angle and
distance measurements. The secret? A built-in vertical angle sensing
device, a microcomputer, and a horizontal angle base.

Point the HP Total Station, press one button, and it quickly measures
your slope distance, zenith angle, corrects for curvature and refraction
and automatically computes and displays your horizontal distance.
This time and money saver also has a tracking mode that drastically
shortens layout time — making readings every three seconds to
speed you from point to point.

With the 20-second least count horizontal angle base, you can
estimate horizontal angles to 5 seconds. Imagine, complete angle
and distance measuring capability in one compact package —with
no need for cables, clamp on’s, transit or theodolite. An ideal solution
for layout and location work.

You'll also like the other features that make field work easier. For
example, the flashing indicator that tells you when the beam is
obstructed. The one mile (1.6 km) range that means you don’t have to
break down those long shots, the feet/metres switch that allows you
to select the units, and the built-in handle for out of the case
carrying convenience.

These are just the highlights of this remarkable instrument. You
can get full details by simply mailing in the coupon. One good look
at the new HP Total Station and you’ll know you've seen the
measuring instrument of the future —today.

9900000000000 00000000000000000000000
]

Hewlett-Packard (Canada) Ltd.

L]
: 6877 Goreway Drive, Mississauga, Ontario L4V 1L9 b4
—_ ® [ I would like to order the HP3810A Total Station. :
= : 0 1 would like a demonstration of the HP3810A Total Station. .
T = o [ 1'would like a demonstration of the other HP Surveying Products. .
rE WLETT Z H PACKA RD . O Distance Meters O Programmable Calculators .
o O Please send me more information on HP Surveying Products. .
S L ]
e Name .
P L ]
Sales and service from 172 otfices in 65 countries *  Title Phone :
Canada 6877 Goreway Orve Mishssauwgs Ontana L4V 1LY . ps
Oer otfices Damoun Oueec Ciy Montrea) Otiawa Winnupeq 4 Company .
Calgary ESmonton & vancouver * ps
o Address .
Y L]
¢ City Province o0oo ooo :

L]

. °

Si

. .
® 0000000000000 0000crvecscscssveccce®

/
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** DISCIPLINARY ACTION BY COUNCIL **

As a result of two Judicial Council Hearings held during the
past year, one member of our Association, W. S. Laurence, was found
guilty under Section 5 (1)(a) of the Nova Scotia Land Surveyors Act
and has been suspended indefinitely, witha second member, Arthur E,.
Briggs, pleading guilty to charges under the same section and receiv-
ing an indefinite suspension, to become effective should he fail to
pass five exams to be written during the December 1976 sitting of the
Association's Final Examinations.

A more detailed report will be presented on behalf of the
Discipline Committee, during the Annual Convention in November.

h{/é;»yq &Z7/k%ZL(zé;W¢¥2{ﬂ

Ivan P, Macdonald,
President.

PENALTY FOR REMOVING MONUMENT

The following article appeared in the Kitchener-Waterloo Record on December
2, 1975:

REMOVED STAKE, KITCHENER, MD
Ordered to Pay Cost of Survey

Judge J. R. H. Kirkpatrick gave Dr. Shajahan Steen of 773 Dunbar Road, a
conditional discharge if the doctor paid the costs of a property survey commissioned
by his neighbor Dr. A. E. Stoffman, 14 Rusholme Road.

Dr. Steen admitted pullingouta surveyor's stake neara hedge dividing his
and Dr. Stoffman's property and throwing it in the garbage. He said he thought the
stake was put on what he considered his property by persons he thought were going
to build a fence around the Stoffman's property.

When Dr. Steen's lawyer, Richard VanBuskirk, protested the judge's move in
making his client pay for the costs of the entire survey and not just for replace-
ment of the stake, Judge Kirkpatrick said he would imposea stiffer penalty if that's
what the lawyer wanted.

"This offence carries a maximumofa five-year jail term and you're asking
for an absolute discharge," said the judge.

Dr. Steen testified he was told by theprevious owner the hedge was on his
property. He had maintained it since he bought the house. He did not want to sne
the hedge destroyed by a fence. )

Richard Lorentz, the surveyor who drove the stake into the ground, said it
was placed atop an iron bar believed to be the original property boundary. It was
considered to be a proper boundary marker.

Judge Kirkpatrick rejected Mr. VanBuskirk's plea foran absolute discharge
because, he said, Dr. Steen's action has "inconvenienced neighbors, police and the
court."”
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** COUNCIL MEETING **

Council held a regular meeting on June 26, 1976 at the Nova Scotia Land
Survey Institute in Lawrencetown.

There was some discussion concerning plans preparedand signed by a Surveyor
during the time when he had qualified as a Nova Scotia Land Surveyor but had not
gained membership in the Association. It was decided that legal advice should be
sought.

Ed Rice gave a financial report and Council had to consider what courses
of action might be taken should the raise in dues soon not be approved by the Gover-
nor-in-Council. A motion was passed authorizing the Secretary-Treasurer and Pre-
sident to cash existing debentures if necessary.

I am sure most Council Members breathed a sigh of relief when on July 15,
1976 the Governor-in-Council approved the amendment inour By-laws setting our annual
membership fees at $150.00.

A motion was passed that the Executive and Business Manager's financial
books be audited in time for presentation at the Annual Meeting. It was felt that
a qualified auditor should be employed as it has become a very difficult and time
consuming job and, the Finance Committee is located too far away to gain access to
the records.

Complaints Committee reported that they had dealt with seven complaints
from last year, five of which have been resolved. They now have a total of nine
complaints which they are dealing with.

The report to Council by F. W. Roberts, Chairman of the Legislative Com-
mittee appears on page 7,

Doug MacDonald reported that Art Peterson, John MacInnis and himself held
five meetings to consider the proposed survey regulations. He hoped that the final
draft of the proposed regulations should be ready in two weeks.

A subcommittee of thelLiaison Committee has been authorized to explore the
possibility of establishing joint administration facilities for this Association
with APENS.

The Education Committee reported that it had set as its goals and objec-
tives the following:

1. Establish Regulations to raise the education level for Nova Scotia Land
Surveyors to the Bachelurate level.

2. Establish a program of continuing education.
3. Establish a program of articles.

They had revised the Education Regulations as presented at the last annual
meeting and those were made available to Council for consideration.

The findings of the Discipline Committee in the matter of two complaints
against a member were accepted and it was decided that Council hold a hearing on
the matter on August 13. This was later postponed until September 10.

Christopher (Chris) Geddes wasaccepted as a newmember and E.J. Cleveland,
J.E. Landry, J.A. Redden, F.P. Cottreau and J.P. Alcorn as Junior Members. Letters
are to be sent to Colin Bracey, Dominic D. LeLieve andS.M. Bancroft accepting their
letter of resignation.
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It was reported that Orrin Clark owes dues for the past five years and is
thereby no longer a member in good standing but is practising land surveying. It
was decided that the Attorney General's office be informed and that public notice
be given that Mr. Clark is no longer a member in good standing and is not entitled
to practise surveying pursuant to Section 16 of the Act.

Ivan Macdonald, Allison Grant and Stewart Cameron were appointed to form
the nomination committee for election of the new executive.

PROMPT DELIVERY FROM

fb & B CRL'[{L/

SURVEY STAKES, HUBS, LATHES
SQUEEGEE, PICKETS

WINDSOR
P.O. BOX 14 R.R. #2 PHONE 798.3656
HANTS CO., N.S. 798-3398

Nova Scotia Land Survey Institute

OPERATED BY
THE DEPARTMENT OF EDUCATION
PROVINCE OF NOVA SCOTIA

CARTOGRAPHY (1 year)
PHOTOGRAMMETRY (2 years)
SURVEYING (2 years)
PROPERTY MAPPING (1 year)
SURVEY ASSISTANT (1 year)

FULL PARTICULARS FROM

The Principal
Nova Scotia Land Survey Institute

Lawrencetown, Nova Scotia.
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BOOK REVIEW

RIPARIAN RIGHTS

A compilation of various papers, judgments, historical records and
references pertaining to riparian rights, with some emphasis on
the common law application to Manitoba, for the use of land sur-
veyors, land managers and land administrators.

A. C. Roberts, Director of Surveys, Department of Renewable Re-
sources and Transportation Services, Winnipeg, Manitoba, 1976,
320 pages. $3.00.

One who would venture toward some understanding of the law as it relates
to water boundaries needs all the help he can get.

This compilation will provide a great deal of assistance.

It is divided into three principle sections: Historical Information; Papers
and Extracts; Court Cases from English and Canadian Law.

The sectiononHistorical Information, of some 59 pages in length, contains
extracts of regulations pertaining to the survey of Dominion Lands periodically from
1871 to 1961. It also holds Department of Interior instructions dated 1915 and 1916
for the survey of water areas, plus copies of official correspondence of this same
Department relating to water boundaries within Manitoba.

Among the Papers are well known presentations such as "The Effect of Bodies
of Water in Legal Surveying" by Hadfield (1967) and "Water Boundaries" by Viminitz
(1958). But one also finds others which will be new to all but a very few. Two
such are surely "Considerations on Riparian Rights in Non-Navigable Waters" by P.
A. Beique, Q.L.S. (1934) and "Riparian Rights" by D. J. Thom, K.C. (1931).

Extracts, embodying riparian definitions and case law, are taken from The
English and Empire Digest, Halsbury's Laws of England and The Canadian Encyclopedia

Digest.

The Papers and Extracts section is 180 pages in length.

Nineteen court cases are reported in the third section of this compilation
and two of these are Nova Scotian. Shey vs. McHeffey (1868) concerns the changes
in the course of the ox-bow Avon River at Windsor, while McKay vs. Huggan et al
(1892) deals with TandinPictou County formed in Barney's River by ice jams rather
than by accretion.

Mr. Roberts has performed a fine service in making available all this in-
formation on the law of water boundaries. It represents a great deal of time and
research. In addition to his regular duties with the Province of Manitoba, he has
served since its inception as Chairmanof the Advisory Committee for the Department
of Surveying Engineering, University of New Brunswick.

The compilation is in Tooseleaf form without a permanent binder attached.
This can always be secured locally. The price of the publication, in this day and
age, is barely that of the cost of printing.
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NOVA SCOTIA LAND SURVEYORS' CODE OF ETHICS
by James B. GLLLLs
March 29, 1972

The word "ethics" 1is not susceptible to an exact definition; however,
Bouviers' Law dictionary gives about the best attempt. It states "that branch of
moral science which treats of the duties which a member of a profession owes to the
public, to his professional brethern, and to his clients, is ethics". In other
words, ethics are rules of professional conduct.

Ethics are a product of' the consensus of people concerned and the results
of agreements on the part of those who will be governed by the codes. They are not
imposed from without, but are derived from within the group whose interests they
are designed to advance. If surveyors are to maintain a respected position as
professionals, they must look beyond the force of the law to ethical standards which
prohibit the doing of that which the law does not forbid. Ethics are often un-
enforceable, for they depend for their effectiveness on moral suasion and group
pressure.

"Honesty, justice, and courtesy form a moral philosophy, which associated
with mutual interest among men constitutes the foundations of ethics. The survey-
or should recognize such a standard, not in a passive observance, but as a set of
dynamic principles guiding his conduct and way of life. _ It is his duty to prac-
tise his profession according to these Canons of Ethics"1.  The proof of observ-
ance of ethics lies in the opinions of others.

LAND SURVEYORS' ETHICS IN NOVA SCOTIA

Without ethics, a group of people can never be a profession. Realizing
this, most groups of land surveyors have adopted some form of ethics. The Nova
Scotia Land Surveyors' Act allows for a code of ethics for the Association of Nova
Scotia Land Surveyors. Section 4(g) of the Act states: "The Association, with the
approval of the Governor-in-Council, may make by-laws 'providing a code of ethics
for the guidance of members.' "In about 1965-66 an "ethics committee" was formed
by the Council, and a Code of Ethics was drawn up. It exists now as by-law 26 of
the Association.

This Code of Ethics was adopted as a guide, and a brief explanation of its
details may help. The surveyor must always carry out his work as a professional.
He must not allow his name as a surveyor to be associated with any enterprise but
that of the highest standards, for the public will not have high opinion or respect
for that about which they have doubts. He must inform his clients of any informa-
tion pertinent tothe work which the client has a right to know, for if he neglects
to do this and the client finds out later, itcould cause il11 feeling and certain-
ly would not enhance the confidence a client has in a surveyor. He shall also
keep all information the client gives to him confidential, for it is his profes-
sional duty to respect the rights to privacy of the client; however, he has a duty
to the public to report those illegal or unethical actions or plans of action,
which he discovers, for tonot report these would be to act as anaccessory to any-
thing which might take place. It is not his duty to, in any way, try to harm the
business or professional reputation of anyone, but it is his duty to report any
wrong-doings to the proper authority, whether it be the police, a professional
association, a trade union, or whatever. They will take the necessary action. His
work must all be of a standard which is set down by the Association, and anything
less than that should be done again. He should never attempt to do work at which
he is not proficient, for a sub-standard job could easily result, and this would
serve to damage the reputation of the surveyor involved, in particular, and all

TRichard C. Vaughn, Legal Aspects of Engineering, Prentice-Hall Inc. 1962, p. 50.
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surveyors in general.

The professional surveyor must adhere to the scale of minimum fees, which
the Association sets, and must not undercharge to attract customers. This would
be unfair competition, and not worthy of a professional person. The compensation
for the service rendered must be adequate and just, and a person who holds a salar-
ied position while working as a part-time surveyor, must not use this position as
an advantage over those who make their living as surveyors. It is the rightof the
full-time surveyor that a person who does not make his living in this way, should
not be able to compete unfairly with him for it. He must accept compensation for
a service from only one party, unless all interested parties have given prior con-
sent to the contrary, for to do otherwise would imply that his interests lay other
than with the client who originally hired the surveyor for the job. The surveyor
must not quote a firm price for "land surveying" (defined as the determination of
any point or of the direction or length of any line required in measuring, laying
off, or dividing land for the purpose of establishing boundaries or title to land);
for this would be unethical competition for a job, and not worthy of a professional.

A surveyor should not use unethical forms of competition to obtain work.
He must not advertise by using business methods, which are often beneficial to the
advertiser, and detrimental to others; however, the customary use of professional
cards is quite suitable. The surveyor should never attempt to supplant another
surveyor, and take the job himself, nor should he pay a commission or anything of
the 1ike, 1in an attempt to secure employment. Both of these things are totally
unprofessional, and are detrimental to everyone concerned. They tend to lower the
public opinion of anyone who practises these actions. Finally, a surveyor should
not review the work of a fellow surveyor for the same client, without his know-
ledge, for this form of employment isnot fair to the original surveyor, and if any
errors ordiscrepancies are found, he should first have a chance to correct or de-
fend them. The second surveyor has just as much chance of making mistakes.

PROFESSIONAL STATUS IS THE RESULT OF OBSERVANCE OF ETHICS

It is a fact that ethics are often unenforceable. Professional codes rec-
ognize duties to the cause of learning, to the clients or patients, and the public-
as well as to colleagues.

"These professional codes are the rnesult of circumstances
peculiar to the Learned professions. The Learned pho-
fessions ane bound Logether in a common discipline, which
creates a spindt of gratennity, scholarship and pubfic
service. The customer {5 a client on patient, not an
opponent in the game of trnade. Some gratuituous services
Zo clients and patients are contemplated. In prineipfe,
the progession is devoted to pubfic service, and financial
gain presumably 45 second."?

Thus, the Encyclopedia Britannica defines professionalism. It goes on to
say that business typically calls for skill, not learning, and the objective is
profit, not service, while professionalism isa way of thinking and living, rather
than an accumulation of knowledge and power.

Property of land surveying predates written history. It is thought to have
begun in ancient Egypt, to replace boundary monuments, after the Spring floods of
the Nile River washed them away each year. These boundary lines were referenced
to base lines which were established above the reaches of the highest flood waters
by applications of geometry and trigonometry. There are also references to land
boundaries, corner marks, and so on, in the Bible. All this goes to show that

2Encyc]opedia Britannica, Volume IV, p. 471.
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surveying 1is one of the oldest established learned practices, and further shows
that surveying through length of establishment and history, also has a place in the
list of professions. This country, and others, were opened up by surveyors, who
did the preliminary mapping and also the laying out of land. These men were often
of fine exemplary character, and lived their lives in an upright and conscientious
way. The case has often been that the early surveyors of this country were leaders
of men who opened up the country. By their way of 1ife, and the ethics they 1lived
by, these men helped to set an example of professionalism for surveyors to follow.

Thus, surveying has come to be known as a profession, but it has had to
change much over the years. Just as medicine and its applications have gone through
many modifications, surveying has made many advances through time, and is still
doing so. "The versatility of procedures, and the necessity of correlating old
records and practices with modern usage, legal and title methods, makes the pro-
fession of land surveying a complex vocation. The day of the rule of thumb sur-
veyor is gone. In his place is the professional land surveyor, educated in prin-
ciples of modern field and office analysis and practice, use and adoptionof modern
equipment, trained in legal and title applications to land problems, and able to
exercise the faculties of sound judgment and experience." 3 In this way William
Wattles very aptly describes the modern surveyor. What he doesn't say, however,
is that it is still his ethics, his way of pursuing his vocation, that makes this
man a surveyor, and that the proof of the observance of ethics lies in the opinion
of others. The “"others" are the public, and their opinions of a profession stem
largely from their methods of advertisement. Commercialism or business condones
self and product laudation. Professionalism does not condone either. Profession-
alism, and its public relations must be quietly and unobtrusively communicated by
reflection to the public. Surveyings' public relation must reflect an image or
attitude of service to the public. If this is done, and the Code of Ethics is ad-
hered to, it will follow that the public will recognize surveying as true profes-
sion.

PRIVILEGES AND OBLIGATIONS WHICH HIS ETHICS GIVES TO A SURVEYOR

The first-rate land surveyor is a superior person, who is ethical and has
the intelligence to appreciate his role as sometimes judge and jury - acting for
both his client and the adjoiner.

The surveyor serves his clients faithfully, but refuses to do anything
which is illegal, unethical, or infringes on his duty to the public, adjoiners,
interested parties, or to his fellow practitioners. He has an ethical obligation
to question the client in sufficient detail to obtain a thorough understanding of
the client's needs and requirements. He also has an ethical obligation to fully
inform the client of his needs. The client expects, and is entitled, to receive
a thorough professional discussion of his problem and a detailed explanation of
what services his surveyor is going to render him. Anything less not only creates
a poor impression but deprives the client of a surveyor's professional advice and
Jjudgment.

The surveyor, in his profession, hasa duty to keep records of all his work,
in a responsible manner, and to be able to defend his position on any surveys he
has made. He must make it clear to his clients the legal and ethical responsibil-
ity of the surveyor, to the public.

In the eyes of the law, the land surveyor is treated with professional re-
spect. He is accorded all the Tiability of a professional person, and this 1iabil-
ity is independent of the fee charged for a piece of work. This 1iability is one
of the greatest deterents to sub-standard work.

3 William C. Wattles, LS, CE, "NOVA SCOTIAN LAND SURVEYOR' "Land Surveying - A
versatile profession" Vol. 17; No. 43, 1965, p. 13.
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A cornerstone of professional conduct is integrity, and in view of this, .a
surveyor must discharge his duties with fidelity, to the public, his employer, and
clients, and with fairness and impartiality to all. It is his duty to interest
himself in public welfare, and to be ready to apply his special knowledge for the
benefit of those around him. He should also uphold the honour and dignity of his
profession, and avoid association with any enterprise of questionable character.
In his dealings with fellow surveyors, he should be fair and tolerant.

One of the chief rewards of the surveying profession, is the willingness
of title companies, Tlawyers, courts, and land owners, to accept the opinion of a
surveyor on matters of title - not because he has any special legal status, but
merely because he has presented his case with a thoroughness and sound reasoning
that, combined with an established reputation within his community for technical
skill, knowledge, ard integrity, give his work and word anauthority that is accept-
able to those who have the power and function to translate his opinions into de-
cisions with the weight of law.

To conclude this report on ethics, I feel it would be suitable to use a
quote of Curtis Brown's 4 from a talk he gave to the American Congress of Survey-
ing and Mapping. It is a question to be asked of ail professional land surveyors
to determine if they are following the Code of Ethics which has been set down for
them. This quote reads as follows:

"Have you contributed anything to the suwrvey profession, oh
do you just sit back and Let otherns advance the progession?
15 earning a dollan by any means more Amportant than main-
taining a puinedple? WALE you sell yourn signature? Do you
degrade your gellow surveyors? Are you active An your pro-
fessional society? Have you actually pushed the cause o4
all swweyons, or do you, selgishly, only Look out for your-
édé?"

The answers to these questions will have to be made by every member of the
Survey Profession in Nova Scotia, and any other professional surveyor, for that
matter. Let us hope that it is a favourable one.

4 Curtis M. Brown "Professional Status of Land Surveyors" Surveying and Mapping,
March 1961.
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THE FOLLOWING ITEMS ARE RE-PRINTED FROM THE NOVA SCOTIA LAW NEWS
PUBLISHED BY THE NOVA SCOTIA BARRISTERS' SOCIETY

VOID CONVEYANCE

Reid v. Reid, S. H. 04560, Jones, J., February 24, 1976.

A testator had conveyed by deed some 25 acres of real property to the de-
fendant, except for a portion on which a house stood, which was later bequeathed
to the plaintiff. This action was brought after the testator's death, the plain-
tiff claiming that he is entitled to the house and a lot of land surrounding it
which is reasonably necessary for the occupation of the house.

The land was not subdivided in accordance with the Planning Act. In dis-
missing the action, it was held, following Halifax Relief Commission v. City of
Halifax (1965), 50 D.L.R. (2d) 69 (N.S.S.C.-App. D.}, that the deed conveying the
property was void, since the transaction was illegal. Both parties are left in the
position they were in as a result of the transaction, in this case in possession

of part of the land. It was stated that the only solution is a partition of the
land by agreement in accordance with the provisions of the Planning Act.

ILLEGALITY IN CONTRACTS DISCUSSED.

CONVEYANCING
UNFILED PLAN RENDERS DEED VOID

A provision of the Planning act has the effect of rendering void a deed,
mortgage, lease and other instruments which result in the subdivision of land un-
less the section has been complied with.

The section in question is section 50 subsection 7 of the Act.

This establishes the following procedure with respect to amending of a
plan of subdivision:-

(1) preparation of a plan by a surveyor

(2) submission of the plan to the Clerk of a Municipality or
Development Officer

(3) Certification of approval by the Clerk or Development
Officer showing date of approval

(4) registration by the Council in Registry of Deeds

(5) notation by Registrar on the original plan of subdivision
referring to the amending plan.

SUBSECTION 8 OF SECTION 50 reads as follows:

No deed, mortgage, lease or other instrument which results in the sub-
division of land in accordance with an amending plan of subdivision shall
have effect until subsection (7) has been complied with.
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The effect of the foregoing is to render void anyinstrument which results
in thesubdivision of 1and untess all the provisions of subsection 7 have been com-
plied with, including the notation required to be made by the Registrar of Deeds
on the original plan.

When dealing with a property described inan amending plan ofsubdivision,
care should be taken to see that not only has the plan been recorded and bears the
information required by subsection 7 but also that the Registrar has made the ap-
propriate notation on the original plan of subdivision. Failure to observe this
precaution might result in a void deed or mortgage.

C. W. MacIntosh, Q.C.

DEPARTMENT OF SURVEYING ENGINEERING
UNIVERSITY OF NEW BRUNSWICK

Bachelor of Science in Engineering
Master of Science in Engineering
Master of Engineering
Doctor of Philosophy

Further information from

Chairman

Department of Surveying Engineering
University of New Brunswick

Fredericton, N.B.
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THE FOLLOWING COURT DECISION IS REPRINTED FROM THE DOMINION LAW REPORTS. WE TRUST
YOU WILL FIND THEDECISION AND THE CASES JUDICIALLY NOTICED INTERESTING AND OF VALUE
FOR YOUR FUTURE REFERENCE.

CHITTICK et al. v. GILMORE 50 D.L.R. (3d)

New Brunswick Supreme Cournt, Appeal Division, fughes, C.J.N.B.,
Bugold and Ryan, JJ.A. - August i, 1974.

Real property - Adverse possession - Colour of title - What acts
sufficient to establish adverse possession - Limitation of Actions Act, R.S.N.B.
1952, ¢. 133, ss. 29, 60.

The defendant had obtained a tax deed in 1948 which included the property
in dispute. Although the tax deed was void the defendant was unaware of this and
was in "possession" under colour of title. The plaintiff held paper title to the
property and alleged that the defendant had trespassed on it. The land was un-
fenced. Between 1948 and 1973, the defendant had cut wood on the land each year
and, in 1950 he built a camp on the property where one of his employees lived for
three years. Finally, in 1957, he opened a gravel pit and removed gravel from it
each year. The plaintiff's predecessor in title, her husband, was aware of these
acts. The plaintiff was successful in obtaining an injunction restraining the
defendant from acts of trespass and inrecovering damages for past acts. A counter-
claim for an order declaring the plaintiff's title had been extinguished was dis-
missed. The defendant appealed.

Held, the appeal should be dismissed. The defendant was only in actual
possession during the three years when his employee lived in the camp on the pro-
perty and when he or his work crews were cutting trees or removing gravel. Even
if the opening of the gravel pit and removal of gravel from it was to be regarded
as continuous actual possession there was a hiatus in actual possession between
1953 and 1957 when the only act of possession was the cutting of wood. This was
not a case where land had been improved by -the clearing and cultivation of a por-
tion of it under colourable title whereby actual possession of the part was to be
extended by construction to all the lands within the deed.

(Stewart v. Goss (1933), 6 M.P.R. 72; Sherren v. Peanscn [1887), 14
S.C.R. 581; Wood v. LeBlanc {1904}, 34 S.C.R. 627; MacMillan v. Campbell et al.,
(1951) 4 D.L.R. 265, 28 M.P.R. 112, apld)

Evidence - Hearsay - Plan of survey - Surveyor verifying plan - Whether
plan hearsay.

Where a surveyor verifies a plan of survey and affirms that it repre-
sents his observations on the ground, the plan is not hearsay. It is admisable to
show what he knew or believed with respect to matters illustrated on the plan.

{Anticknap v. Scott (1914), 16 D.L.R. 20, 26 W.W.R. 952, 19 B.C.R. &I,
distd)

APPEAL from a judgment granting an injunction and awarding damages for
acts of trespass and dismissing a counterclaim for an order declaring that the
plaintiff's title had been extinguished.

David G. Barry, for defendant, appellant.

Hugh H. McLeflan and C. Dwight Allaby, for plaintiff, respondent.

The judgment of the Court was delivered by
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HUGHES, C.J.N.B.: = This is an appeal by the defendant from a judgment
in the Queen's Bench Division whereby it was ordered that the plaintiff was en-
titled to (a) an injunction restraining the defendant, his agents, servants and
employees from trespassing on the plaintiff's property situate in the Parish of
Lepreau in the County of Charlotte, described in para. 2 of the statement of claim
and restraining them and each of them from removing, selling or dealing with any
wood, gravel or rock from the plaintiff's said property, and (b) damages to be
assessed by a Master of the Supreme Court, and (c) costs of the action, and direc-
ting that thedefendant's counterclaim for a declaration that the plaintiff's right
to take proceedings torecover theproperty is barred and her right and title there-
to extinguished, be dismissed without costs.

The action was commenced by a writ of summons issued August 3, 1973, for
alleged trespasses by the defendant to the westerly half of a lot of tract of land
granted toJames Dawson by a Crown grant dated October 16, 1822, inwhich the land,
herein sometimes referred to as the "Dawson Grant" is described:

all that Lot or tract of Land situate in the Parish of Pennfield and county of
Charlotte in our Province of New Brunswick and bounded as follows, to wit Be-
ginning at a Spruce Tree on the South side of Saint Andrews Road two hundred
and seventy rods East of the twenty-eight mile Board and at the North East angle
of Lot number twenty-three Military Location and running along the said Lot South
by themagnet one hundred and forty chains of four poles each thence East twenty-
five chains, thence North one hundred and thirty chains to a Fir Tree on the
said Road thence along thesaid Road by its various courses to the place of be-
ginning containing three hundred acres more or less with ten per cent allowance
for Roads and Waste, being wilderness land and also particularly described and
marked on the plot or plan of Survey hereunto annexed.

From the exhibitsadmitted in evidence it appears that the Dawson Grant
is bounded westerly by Lot No. 23 granted by the Crown to Thomas Shaw, April 14,
1834, and easterly by a parcel of land granted to Richard Bartlett by Crown grant
dated May 8, 1826.

The plaintiff, who brought this action as executrix of the estate of her
late husband who died in the spring of 1972 as well as in her own right, claims
title to the westerly half of the Dawson Grant through a deed from John Fisher to
Richard Shaw dated April 13, 1846, and duly registered in which the land which she
claims was described as follows:

ALL that certain piece of parcel of land, situated in the Parish of Pennfield,
County of Charlotte, Province of New Brunswick and bounded as follows, to wit:

BEGINNING at a spruce tree on the south side of the Saint Andrew's Road, 270
rods east of the twenty-eight mile board and at the north-east angle of lot
number 23 military location and running along the said lot south by the magnet
one hundred forty chains of four poles each;

THENCE east twelve and one-half chains;
THENCE north one hundred thirty-five chains until it strikes the said road; and

THENCE along the said road by its various courses to the place of beginning,
containing ninety-five acres more or less with ten per cent allowance for roads
and water lands, the above being the one-half part of a certain parcel of land
and premises being ninety-five acres aforesaid and running across the lot afore-
said, twelve and one-half chains aforesaid toa cedar post drove into the flats
on the southern extremity of beforementioned line.

The abstract of title of the lands comprised within the Dawson Grant shows
that Elizabeth Shaw conveyed the westerly half to Samuel Edward Chittick by a deed
dated April 16, 1947, which was duly registered. Mr. Chittick resided on the pro-
perty from 1947 until his death and the plaintiff whe married Mr. Chittick in 1950
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has resided on the property ever since her marriage.

Notwithstanding the fact that the grant by the Crown of the Dawson Grant
and the conveyances through which theplaintiff claims title describe a single lot
extending southerly from theold St. Andrews road there is cogent evidence that the
Dawson Grant consists of two separate parcels of land separated by land previously
granted by the Crown in 1813 to John Salkeld. At the present time the Dawson Grant
is traversed by the new Saint John-St. Stephen highway on the southerly side of
which the plaintiff's residence is located. A railway right of way of the Canadian
Pacific Railway Company and a transmission line right of way of the Power Commis-
sion also cross the Dawson Grant northerly of the new highway.

The defendant admits that the plaintiff is the registered owner of the
westerly half of the Dawson Grant but denies that the acts of trespass which the
plaintiff alleges he committed took place on the plaintiff's property. The plain-
tiff, therefore, had the burden of providing that the Locus .n quo was within the
boundaries of her property.

The defendant claims all that part of the Dawson Grant lying northerly
of the new highway under a deed dated April 23, 1948, which he obtained from the
Sheriff of the County of Charlotte in which the Sheriff purported to convey:

ALl that certain lot, piece or parcel of land-situate lying and being in the
Parish of Lepreau, in the County of Charlotte and Province of New Brunswick on
the south side of the old St. Andrew's Road containing 300 acres more or less
and being the lot granted by The Crown to James Dawson.

The defendant conceded that his tax deed 1is void because no taxes were
legally assessed or owing with respect to the property when it was sold for taxes
but he contends he entered into possession of the portion of the property presently
in dispute under the tax deed and that he acquired a title to it by adverse posses-
sion prior to the commencement of the action and pleads the Limitation of Actions
Act, R.S.N.B. 1952, c. 133, ss. 7, 8, 9, 29 and 60.

The learned trial judge found the alleged trespasses took place within
the western half of the Dawson Grant claimed by the plaintiff as located on the
ground by H. P. Lingley, a New Brunswick land surveyor, and as shown by him on a
plan of survey dated August 16, 1973, and admitted in evidence as ex. P-1. The
Court also found that the defendant had failed to establish a title by adverse
possession to any part of the land claimed by the plaintiff.

In this appeal counsel for the defendant sought to have the judgment re-
versed contending the trial Judge erred in law (a) in admitting into evidence ex.
P-1; (b) innot holding the plaintiff was estopped from bringing the action because
of the actions of herself and her predecessors in title; %c) in not holding the
defendant had proved title byadverse possession, and (d) in not holding the plain-
tiff was estopped from claiming damage for trespass.

To establish that the alleged acts of trespass by the defendant were
committed within the westerly half of the Dawson Grant the plaintiff engaged Mr.
Lingley to locate the boundaries of the land which she claimed. Mr. Lingley exam-
ined the plans attached to the Crown grant toDawson dated 1822, the grant to Bart-
lett and others abutting the easterly boundary of the Dawson Grant issued in 1826,
the grant to Shaw of Lot No. 23 abutting the westerly boundary of the Dawson Grant
issued in 1834, and the grant to John Salkeld issued in 1813, all of which grants
were received in evidence, and also some other plans on file in the Department of
Natural Resources.

While there does not appear tobe any dispute as to the correct location
of the boundaries of the Salkeld Grant on the ground, it is impossible to reconcile
the boundaries of the Dawson Grant with those of the Salkeld Grant as shown on the
plan attached to the grant to Bartlett and others of land abutting the easterly
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side of the Dawson Grant and with the Shaw Grant of Lot No. 23 which abuts its
westerly boundary. The plan attached to the Bartlett Grant shows the north-west-
erly corner of the Salkeld Grant extending westerly into the Dawson Grant approx-
imately 12.5 chains or half the width of the lot while the plan attached to the
Shaw Grant shows the Salkeld Grant extending the full width of the Dawson Grant so
as to divide it into two portions, and extending westerly into the easterly side
of Lot No. 23 in the Shaw Grant about 50 to 100 ft.

Mr. Lingley stated that in his opinion the plan attached to the Crown
grant to Bartlett which grant was made after the grant to Dawson does not show the
Dawson Grant inits proper location and that Lot No. 1 in the Bartlett Grant over-
lies the Dawson Grant to the extent of about 13.5 chains along the whole of its
easterly side. He speculated that the Crown grant toDawson was issued without any
actual survey having been made of the land granted and consequently the plan attach-
Ed]EO the grant to Dawson does not disclose that it overlies a portion of the Sal-

eld Grant.

Mr. Lingley cruised theproperty claimed by the plaintiff but was unable
to find the point of beginning referred to in the description of the grant from
the Crown. In order to locate the western boundary, he first located what he be-
lieved to be the westerly boundary of Lot No. 24 in the grant to Shaw and measured
easterly across Lots 24 and 23, a distance of 1,937.9 ft. to a point which he re-
garded as the easterly boundary of Lot No. 23, and the westerly boundary of the
Dawson Grant. In doing so he found that the measurement of the width of the two
lots came within 12.1 ft. of the correct width of the grant to Shaw. He then ran
a course northerly to the old St. Andrews road along which he found evidence of a
very old line on which were trees bearing three hacks indicating they were on a
boundary line. This marked line extended from the new highway northerly to the
hydro 1ine crossing the property claimed by the plaintiff. He then ran his line
southerly crossing the new Saint John-St. Stephen highway and found the line well
marked on the headland next to the Lepreau Basin. He said this line was much older
than another line which he observed and believed had been run by Land Surveyor,
Morrell, in 1949. He also noted that when he projected his line to the northerly
side of the St. Andrews road the line was approximately 10 ft. easterly of a post
which bore markings indicating a division line between Lots 23 and 22 the side lines
of which were prolongations northerly of the side lines of the Dawson Grant and the
Shaw Grant as shown on the plans attached to those grants. He also found that the
line run bySurveyor Morrell which was approximately parallel toand 89 ft. easter-
1y from the line run by himself would, 1if projected southerly, pass through the
residence occupied by the plaintiff onthe southerly side of the new highway. Having
located the westerly line of the Dawson Grant, Surveyor Lingley measured easterly
a distance of 12.5 chains to establish the easterly boundary of the property claimed
by the plaintiff, and ran this line parallel to the westerly boundary of the Daw-
son Grant.

On cross-examination Mr. Lingley conceded that if the length of the wes-
terly boundary of the eastern portion of the Dawson Grant, viz., 72 chains, 50
Tinks, as specified in the deed thereof dated July 28, 1846, from John Fisher to
Robert Stafford, was correct, the Dawson Grant would have to be located about 500
ft. westerly of the location claimed by himself to be correct since the scaled
length of the westerly boundary of that portion of the Dawson Grant shown on ex.
P-1 was about 65 chains or between seven and eight chains short. He also conceded
that he did not verify the place of beginning as located by him with the measure-
ment to the 28-mile board referred to in the grant to Dawson.

While Mr. Lingley's evidence taken alone is by no means conclusive that
he has located precisely the boundaries of the Dawson Grant thereis other evidence
which lends support to the conclusion that his westerly boundary line is approx-
imately correct. Shortly after the defendant purchased the property in 1948, he
engaged a land surveyor, Ralph Hanson, to determine the boundaries of the Dawson
Grant. The defendant testified Mr. Hanson ran a line marking the westerly boun-
dary 1in a location if projected southerly would have passed through the house in
which the plaintiff and her husband resided and he realized the line was probably
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not correctly located. Later he took the matter up with the Crown Land Office in
Fredericton and as a result Surveyor Morrell surveyed the line run by Hanson and
apparently confirmed it. This line is approximately 89 ft. easterly of the line
run by Mr. Lingley which inturn is approximately parallel to and about 50 ft. eas-
terly of the Mink Brook road which leads southerly from the old St. Andrews Road.
There is evidence that Moses Shaw, one of the predecessors in title to the plain-
tiff who resided in the house presently occupied by the plaintiff, in the early
1930's, conducted lumber operations on the disputed area and regarded the Mink Brook
road as his westerly boundary.

Counsel for the defendant contended the learned trial Judge erred in law
in admitting into evidence ex. P-1, onthe ground the plan is based on hearsay, and
cited Anticknap v. Scozt (1914), 16 D.L.R. 20, 26 W.W.R. 952, 19 B.C.R. 81, in
support of that contention. In that case the Court rejected, as hearsay evidence
of two land surveyors who had not actually inspected the property lines in dispute
and had no personal knowledge of them but testified from field notes made by their
assistants.

A plan based wholly on hearsay has, of course, no evidential value. In
my opinion ex. P-1 is by no means solely based on hearsay. It shows the lines and
surveyor's monuments found by Mr. Lingley in the general area of the disputed pro-
perty even though such lines and monuments are not proven to be correctly located.
It also shows the lines which Mr. Lingley believes correctly represent boundaries
of the westerly half of the Dawson Grant. Without the plan a large part of the
evidence adduced by both parties would not have been intelligible. Furthermore,
it was used in cross-examination by counsel for the defendant. Mr. Lingley veri-
fied the plan and thereby, ineffect, affirmed that it represented his observations
on the ground. To that extent it was admissible to show what he knew or belijeved
with respect to the matters which are illustrated on the plan.

As the defendant adduced no evidence to show that the boundaries as lo-
cated by Mr. Lingley are incorrect the learned trial Judge was justified in con-
cluding on the evidence before him that the boundaries of the western haif of the
Dawson Grant as located by Mr. Lingley and shown on ex. P-1 were correct and that
the plaintiff was the owner thereof subject to the defendant's claim to title by
adverse possession.

I see no merit in the defendant's contention that the plaintiff is es-
topped from bringing the present action because she and her late husband did not
bring an action earlier to prevent the defendant from cutting pulpwood and remov-
ing gravel from the property which they claimed to own. Even if the defendant be-
lieved Mr. Chittick was acquiescing in the use of the property the defendant cer-
tainly did not act to his detriment in taking pulpwood, firewood and gravel from
the property. This is not a case where an owner stands by and permits an innocent
trespasser to improve the owner's property in the belief that it is his own.

The only remaining ground of appeal is the defendant's contention that
he has acquired title by adverse possession to the Locus in quo and that by virtue
of ss. 29 and 60 of the Limitation of Actions Act, the plaintiff's title was ex-
tinguished before the action was commenced.

The learned trial Judge found the acts committed by the defendant and his
servants and agents on the disputed area had been open and visible and were known
or should have been known by the plaintiff and the Tate Mr. Chittick but that the
acts were not sufficiently continuous to establish a title by adverse possession.

The alleged acts of trespass took place on that part of the western half
of the Dawson Grant containing about 65 acres which lies between the Salkeld Grant
and the southerly side of the old St. Andrews road. This was unfenced and I gather
from the whole of the evidence that there was no division line between the eastern
half and the western half of the Dawson Grant until it was established by Mr. Ling-
ley in 1973.
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The defendant testified that he entered into possession of the whole of
the Dawson Grant extending from the new highway to the old St. Andrews road in 1948
and although his deed purported to convey the whole of the Dawson Grant containing
300 acres he does not claim the land south of the new highway. Shortly after ob-
taining the tax deed to the property he attempted to establish the westerly boun-
dary. He also testified that in each year from 1948 until 1973, he cut an average
of 75 cords of pulpwood and firewood but the evidence is not clear whether this
quantity was taken from the whole of the Dawson Grant or only from the westerly
half. In 1950 he built a camp near the westerly boundary of the property and one
of his employees 1ived in the camp for the next three years. In 1956 the defend-
ant located a gravel pit on what is shown in ex. P-1 as approximately the whole
width of the westerly half of the Dawson Grant and he bulldozed a road from the pit
across the property. He stated that between 1957 and the commencement of the pre-
sent action he removed gravel from the pit each year. A small field surrounded by
a barbed wire fence located near the 0ld St. Andrews road was used by the Defendant
as a place to keep cattle. The fenced area is mainly on the eastern half of the
Dawson Grant but a portion of it extends into the westerly half.

The defendant testified he told the Tate Mr. Chittick in 1948 about the
Tine run by surveyor Hanson and stated that he was never aware that Mr. Chittick
claimed any part of the land easterly of the Mink Brook road and that he thought
Mr. Chittick's land lay westerly of that road. There is very little evidence to
show that Mr. Chittick ever visited the disputed area other than on one occasion
in 1966, when he attempted to stop the defendant's workmen from cutting trees in
the vicinity of the Mink Brook road. Mrs. Chittick testified she was present on
that occasion and that when her husband was unable to stop the cutting he consulted
a lawyer 1in Saint John who wrote the defendant concerning the alleged trespass.
Shortly thereafter the defendant visited Mr. Chittick at his home and told him he
owned the property and that Mr. Chittick did not own anything there and had noright
to put the men off the property. I find it impossible to believe Mr. Chittick was
unaware the defendant was taking pulpwood, firewood and gravel from the property.
Witnesses for the plaintiff suggested that Mr. Chittick objected to the defendant's
trespasses but this is denied by the defendant. There appears to have been some
discussion between Mr. Chittick and the defendant concerning the latter's claim to
the Dawson Grant as a result of which the defendant consulted three solicitors in
succession. Mrs. Chittick stated that her husband decided to take action against
the defendant in 1971 but died before he was able to do so.

The evidence, I think, establishes that the defendant entered into pos-
session of the disputed area under a bena fide belief that he had acquired owner-
ship of it under his tax deed. The fact that the deed was invalid does not dis-
entitle him from claiming the benefit of the colour of title: See Stewarnt v. Goss
(1933), 6 M.P.R. 72 at p. 82. 1 am unable to determine from the evidence when the
defendant found that his deed was invalid.

The acts of possession relied onby the defendant are those which an owner
of land such as that in dispute might normally be expected to do. Counsel for the
defendant contends that all that is necessary inorder to entitle the defendant to
the benefit of title by adverse possession is proof of acts of ownership normally
performed by owners of land of the kind in dispute. He cites Limitations of Actions
in Canada by J. S. Williams at p. 101 in support of the proposition.

The nature of the possession necessary to extinguish the title of a true
owner where a claimant seeks to establish title by adverse possession was decided
by the Supreme Court of Canada in two decisions. In the first, Shewren v. Pearson
(1887), 14 S.C.R. 581, the alleged trespasses occurred on a strip of woodland ly-
ing between two roads which the jury found tobe within the boundaries of the plain-
tiff's deed. The defendant claimed by adverse possession, relying on his cutting
of trees on the disputed area for a long number of years previous to the action.
1 quote the following passages from the judgment of Ritchie, C.J., at pp. 585-7 as
relevant to the issue to be decided in the present case:
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To enabfe the defendant £o recover he must show an actual possession, an
occupation exclusive, confinuous, open orn visible and rotonious forn twenty yeans.
1t must not be equivocal, occasdonal on fon a special on Lemporary purpose.

1 cannot discover anything in this case to indicate that the defendant
or those under whom he claims at any time made an entry onthe Land with a view of
Zaking possession of it under a claim of right on colon of title, or with a view
04 dispossessing the actual owner, such as running the Lines around Lit, spoiting
the thees, on acts of this characten, assuming such would have been sufficient
against the true owner, on by any other open, visible, continuous acts, and thenre
45 no evidence whatever fo show that the acts nelied on were done with the know-
Ledge o4 the ownex. The acts nelied on werne nothing more, as against the thue
ownen, than Lsolated acts of trespass having no connection one with the other. The
mere acts of going on wilderness Land grom time to time in the absence of the ownen
and cutting Logs orn pokes, are not such acts, in themselfves, as would deprive the
ownen of his possession. Such acts are merely tredpasses on the Land against the
Zwe ownen, whoever he may be, which any othern intruder might commit. There was
no oceupation of the Lot by the defendant; there was nothing dufficiently notorious
and open to give the true owner notice of the hositile possession begun. An entry
and cutting a Load of poles on a Lot of wood, being itself a mere act of trhespass,
cannot be extended beyond the Limitof the act done, and a naked possession cannot
be extended by constrhuction beyond the Limits ofthe actual occupation, that is to
say, a wiongdoer can claim nothing in rnelation to his possession by construction.

Assuming then that the ofd Palmer hoad, as found by the jury, was un-
questionably the true dividing Line between the Pearson and Sherren Lots, the pos-
sessdion would follow the title unless displaced by evidence of an exclusive, con-
Linuous and uninterrupted possession of wenty years by the defendant. As was said
in Doe d. DesBarwes v. White (1 Kerr N.B. 595), the presumption is that the ownen
hemains in possession of that which 4s not actually in possession of others until
proof be given of acts of possdession by the degendant. 1t is sufgicient for the
plaintigg, as owner of the fee, to show the Land continued in its naturnal state,
and uninclosed, within twenty years before action.

(EMPHASIS ADDED. )

Then in Wood v. LeBfanc (1904), 34 S.C.R. 627, the Court considered what
facts must be proved by a claimant who enters and occupies land under colour of
title in order that the title of the true owner be extinguished. I quote from the
judgment of Davies, J., the following passages at pp. 633-4:

1 agree that seisdn in fee may and will be presumed grom evidence of Lhe
actual possession of a house, giefd, close, farm or messuage. But I cannot §ind
any authonity fon extending the application of any such presumption fo Larnge tracts
0f wilderness Lands which may be held in construction possessdion, non do 1 think
Lt can on prineiple be 50 held. It .is the actual possession which fustifies the
presumption. The very basis grom which itarises is absent in the case of construc-
tive possession only. When and while actual possession £s in a man seisin will be
presumed Lo the extent of his actual possession on occupation. But Lhe moment he
ceases actually to possess orn occupy, that moment the presumptiion ceases, and it
does not arnise at all with nespect to Lands of which there (8 no actual possession
on occupation. To my mind, therefore, the question L& not whethern those ithrough
whom the plaintif§ or defendant claimed firnst trespassed upon and Lemporariily cc-
cupied the disputed Lands orn a parnt of them, but the onus of proof being upon the
plaintiff whether with respect o the Lands 052 which the trees 4in question were
cut (on the block o4 such Lands contained within the cofourable title deeds) he
has shewn such open, notornious, continuous, exclusive possession on occupation of
any part og such Lands as would constructively apply to all of them, and operate
to extinguish the title of the true ownen and give plaintiff a statutory one. The
nature of the possession necesdary to do this in the absence 0§ colowrable title
was fully considened by this court in the case of Sherren v. Pearson. 1t was there
decided that .isolated acts of irnespass committed on wild Lands §rom yean to yean
will not, combined, operate 1o give the trespassen a title under the statute.



30
AND AT PP. 635-6 HE STATED:

Now, 1in my judgment, the possession necessary under a colourable title
to oust the title of the true owner must be just as open, actual, exclusive, con-
tinuous and notorious as when claimed without such color, the only difference being
that the actual possession of part is extended by construction to all the lands
within the boundaries of the deed but only when and while there is that part occupa-
tion. And before itcan be extended itmust exist and is only extended by construc-
tion while it exists. It may be that a person with colourable title engaged in
lumbering on Tand would be held while so engaged and in actual occupation of part
to be in the constructive possession of all not actually adversely occupied even
if that embraced some thousands of acres within the bounds of his deed. But it is
clear to my mind that if and when such person withdraws from the possession of the
part by ceasing to carry on the acts which gave him possession there he necessar-
ily ceases to have constructive possession of the rest. His possession in other
words must be an actual continuous possession, at least of part.

When the lumbering ceased inthe spring of the year and actual occupation
of any part of the lands ceased, then as a necessary consequence all constructive
possession ceased with it.

AND AT PP. 639 HE STATED:

Evidence that a party claims land by possession either with or without
color of title is not sufficient when it merely establishes that the claimant used
the lands in the same way and for the same purposes as an ordinary owner would. A
true owner of lands is not bound to use them in any way. He may prefer to leave
them vacant. While they are vacant he still retains the legal possession, and he
only ceases to be in legal possession when and during the time that he is ousted
from it by a trespasser or squatter, who has acquired and maintained what the law
holds to be an actual possession. If the squatter claims to have ousted him by
constructive possession he must prove a continuous, open, notorious, exclusive
possession of at least part of the lands the whole of which he lays claim to under
his colourable deed.

IN MacMILLAN V. CAMPBELL ET AL., (1951) 4 D.L.R.265, 28 M.P.R. 112, Harrison, J.,
with whom Richards, C.J., concurred, said at p. 272 D.L.R., P. 122 M.P.R.:

The case of Sherren v. Pearson (1887), 14 S.C.R. 581 approving of Doe
d. DesBarres v. White, supra, together with Wood v. LeBlanc (1904),34 S.C.R. 627,
are generally regarded as settling the law in reference to adverse possession, and
from these cases it is apparent that mere cutting of wood from time to time over
a piece of land is not such continuous possession as is necessary in order to es-
tablish title. But when such lumbering is combined with the continual marking out
of boundaries, which boundaries are brought to the attention of the owner of the
land, and when, as in the case at bar, it is admitted that a portion of the disputed
strip has been acquired byclearing and cultivating, then there would appear to be
sufficient evidence to establish adverse possession, and I would so conclude.

In the present case there was, inmy opinion, anactual possession by the
defendant of the disputed area during the years 1950 to 1953 when the defendant's
employee Hayes lived ina camp onthe property but that thereafter there was no ac-
tual possession of the property by the defendant other than while he or his work
crews were cutting trees or removing gravel. This, in my opinion, is not a case
where land was 1improved by clearing and cultivating a portion of it under the
colorable title of a deed defining the boundaries of the property which might bring
the case within the class of cases where seisin in fee will be presumed from evi-
dence of "actual possession of a house, field, close, farm or messuage" referred
to by Davies, J., Wood v. LeBlanc, supra. Even if the opening of a gravel pit and
the removal of gravel from it between 1957 and 1973 could be regarded as a contin-
uous actual possession of the gravel pit there was a hiatus in actual possession
between 1953 and 1957 when the only act of possession proved was the cutting of
pulpwood and firewood.
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In my opinion the evidence supports the conclusion of the learned trial
Judge that the defendant failed to establish anactual possession during the whole
of the statutory period sufficient to extinguish the title of the plaintiff and her
deceased hushand through whom she claims title.

The appeal should, therefore, be dismissed with costs.
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