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A visitor from the south...
a day to remember!




The speed record for this stretch of highway
wasn't set by a sports car, but by a surveyor.
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PRESIDENTS REPORT

J. Fee, P.Eng., NSLS,CLS

This report is being written at
30,000 feet on my return from the
Alberta Land Surveyor's Associa-
tion AGM and convention in Jas-
per. As I look down at the patch-
work quilt of townships and sec-
tions laid out by surveyors over 100
years ago, | am reminded of the sig-
nificant contribution our profession
has made to society. The DLS sys-
tem designed and executed by ca-
dastral surveyors was the largest
coordinated survey project in the
history of land settlement. Survey-
ors from eastern Canada played a
prominent role in this effort.

With the current economic "boom"
in the Western Provinces, this tradi-
tion continues. Fully 40% of this
year's newly-commissioned Alberta
Land Surveyors are from Nova Sco-
tia and New Brunswick. Our young
graduates from COGS and UNB are
in demand, having the requisite
combination of education and work
?thic that employers are looking

or.

Many of the provincial surveying
associations, however, are strug-
gling with low student enrollment.
This trend will begin to present
problems when the demographic
"bubble" of middle aged land sur-
veyors retires over the next 5-15
years. Our profession will need to

attract new members in order to
sustain itself. This issue is on the
national agenda, with CCLS look-
ing at harmonizing the educational
and entry standards to ensure a
predictable outcome for our
prospective members.

The relatively high number of stu-
dent members in Nova Scotia bucks
the national trend. Many of our
young men and women working in
other parts of Canada aspire to re-
turn to Nova Scotia. The challenge
for our Association and for our
member firms is to provide oppor-
tunities for these highly qualified
individuals. It is our newest mem-
bers who will provide the fresh
ideas and energy needed to invigor-
ate our Association.

Our Association has been busy on a
number of fronts this year. A new
Land Titles Committee will identify
and address issues related to the
Land Registry Act (LRA). The
LRA will be in place in all Nova
Scotia Municipalities by 2005.

This legislation will impact all of
us, and our Association must be
pro-active during the transition.

Strategic Planning is on the Council
agenda, once again. Our Associa-
tion needs a long-term plan in order
focus our efforts and to help us
more effectively respond to the is-
sues of the day. The new Strategic
Planning Committee will take on
this challenge.

The Continuing Education Commit-
tee is hosting a technical seminar
entitled “GPS for Cadastral Sur-
veys,” to be presented in Halifax
and Port Hawksbury this June. A
business seminar is planned for the
2004 AGM and Convention at Oak
Island Resort. This committee is
also developing the processes to
manage the Mandatory Continuing
Education (MCE) program.

On January 22™, Halifax Regional
Municipality (HRM) imposed a
sudden and far-reaching morato-
rium on residential development in
the unserviced areas of the munici-
pality. The rationale for this move
was to preempt possible accelerated

development applications while the
g}unic:pality developed a Regional
an.

HRM Council requested a 24-
month moratorium. The Province
of Nova Scotia approved a 90-day
moratorium. The original ministe-
rial order allowed for one develop-
ment permit per property, and very
limited exemptions for projects al-
ready underway. With over 50% of
single-family housing starts being
in the affected area, the impact of
the moratorium on our members
working in HRM was obvious.

The four months since the morato-
rium have been a roller coaster ride
for our members and clients living
and working in HRM. Land sur-
veyors worked together with other
industry groups in a truly coopera-
tive effort. The effort included re-
searching available properties to
hosting information sessions, lobby-
ing politicians and presenting posi-
tion papers, attending public meet-
ings, and finally, addressing Re-
gional Council at City Hall.

Our efforts have resulted in some
accommodation by HRM staff. Ex-

|st1ng rojects have been
P-m(fh " and subdivision is

allowed for lands fronting on a pub-
lic road. However, for the next 18
to 24 month period of “Interim
Growth Management,” no new
roads will be permitted in the af-
fected areas of the Municipality.

As the Regional Plan moves for-
ward, our members must continue
to be vocal. Our input relative to
property rights the development
process is needed to ensure that the
Regional Plan is balanced and fair.

Finally, the 2004 AGM Organizing
Committee is putting together an
outstanding for this year's
convention, which will be held at
the Oak Island Resort, on Nova Sco-
tia’s South Shore. Our business
meeths will be complemented
with a lively social program featur-
ing rum tasting and our own Nova
Scotia Kitchen Party. Make your
reservations early and we’ll see you
there!
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Leica System 1200.

TPS and GPS Working Together

Leica's innovation brings together two technologies to create a single surveying
system—allowing you to work faster and more efficiently than ever before.

Once you worked with either GPS or a Total Station. Now Leica has brought together these two technologies into a single
surveying system— with common user interface, common database, common applications, and common accessories.
Introducing Leica System 1200 with X-Function. Welcome to a new way of surveying. You can switch instantly between GPS
and TPS and use whichever is most convenient and suitable. No extra training is needed since both

% GPS and TPS instruments have identical operations. That means you do every type of job faster,

o o smarter, and more efficiently—reducing costs and increasing profits.
A T 4 : . - . . ®
P-4 FUNiﬁ'!'Jrgm Enter the new era of surveying with Leica System 1200 with X-Function. eilca

For more information contact your local Leica Geosystems rep or go to

cA SYSTEM 1208 . Geosystems
www.leica-geosystems.com.

Paul Lyon ¢ Leica Geosystems Ltd. « 902-468-5122



THE NOVA SCOTIAN SURVEYOR

SUMMER 2004

OSRNG0

F.C. Hutchinson, BA, NSLS, CLS

Another survey season is upon us.
That is, the season when you work
like a dog in an attempt to balance
the cheque book after a long, cold
winter.

The Continuing Education Commit-
tee has been busy providing point
evaluations at the request of mem-
bers and trying to form a seminar
plan for the next three years. In-
creased zone attendance is certainly
a result of mandatory continuing
education but it is hoped that partici-
pation in association affairs is the
main result. The goal of education is
to improve society with the know-
ledge gained.

The results of Hurricane Juan (Sept-
ember 29, 2003) are still with us.
The storm obliterated some existing
boundaries and made the establish-
ment of new lines doubly difficult.
The “blow downs” in some areas are
nearly 100%. This includes up-
rooted pines, hemlock, elm, birch
and maple trees up to 30 inches in
diameter. What was not blown
down, was snapped off. A 50-foot
spruce at the edge of my driveway
was sheared off like a matchstick.
The wood was splintered with about

EXECUTIVE DIRECTOR'S REFORT

e

a 30 degree twist to the debris.

Implementation of the Land Regis-
tration Act (LRA) is in full swing
with eight counties now proclaimed.
Halifax County proclamation is
scheduled for December 1, 2004
with the South Shore, Cape Breton
and Guysborough County slated for
proclamation on March 1, 2005. Itis
emphasized that the “land titles pro-
gram” deals primarily with quality
and not extent. There is an element
to extent but only with respect to
illustrating property map graphics
used for identification and assess-
ment.

The new www.nspropertyonline.ca
web site contains several views,
including the Land Titles View and
the traditional Registry View that
contains historical documentation.
Once a property is registered under
the LRA, its written description can
be viewed online. It is hoped that
registered survey plans will be
scanned and available online in the
future. Surveyors need to become
familiar with the Land Registration
Act and all its various implications
to the surveying profession. This in-
cludes knowledge of the Internet and
the likelihood of digital plan submis-
sions in the future.

Association membership for 2004
continues to decline with numbers
now below 190 members. The
membership decline is not an imme-
diate concern but the lost revenue is.
We have two choices with respect to
our budget ... increase revenue or

decrease expenses. Another problem
that seems to be looming is the abil-
ity for the survey industry to retain
adequate technical staff. Students
continue to graduate from technical
courses but they do not seem to be
seeking employment within the prov-
ince. This is certainly a topic for our
Strategic Planning Committee to
consider in the coming months.

The association presently provides
annual scholarships to the Centre of
Geographical Sciences (COGS) out
of general revenue. Should we at-
tempt to develop a tax deductible
scholarship fund separate from mem-
bership dues? Based on the current
interest rate we would need about
$100,000 in investments to maintain
the present scholarship contribution
level. The Strategic Planning Com-
mittee may also wish to add this
topic to their growing list.

Sounds like one committee has its
work cut out for it during the next
year. Strategic planning gives guid-
ance to our elected Council, staff,
committees, membership as well as
potential members. Our current of-
fice building, educational require-
ments, Survey Review Department,
liability insurance and Mandatory
Continuing Education Program are
but a few of the results of our last
strategic plan. An exciting future
awaits!

Photo credit: Chris Fogarty,
www.novaweather.net/Hurricane_Juan
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SRD MANAGER'S REPORT
by Gerry Bourbonniere, NSLS

Following are two items which mem-
bers should consider in performing
surveys and preparing plans.

Location Maps. Regulation 59 states
“a location map of an adequate scale
shall be drafted on the plan and shall
bear the same orientation as the dia-
gram”.

What is the purpose of the location
map (or Key Plan)? The purpose
should be to assist a user of the plan,
who may be unfamiliar with the gen-
eral geography of the area around the
survey site, to find that site with rela-
tive case. In general, most key plans
meet this requirement.

However, others may be little more
than the main diagram of the plan
shown at a smaller scale. I suggest
“adequate scale” means the key plan
should encompass sufficient area to
include identified main arteries with
which the road at the survey site inter-
sects (or at least indicate an approxi-
mate distance to this intersection, e.g.
4.6 km *+ to Route 8). Also, other
adjacent roads should be identified on
the key plan as the identifying road
sign may be visible when travelling in
one direction only. The civic numbers
of the site certainly assist in locating it,
however the plan user must first find
the road. Also, most vacant lands do
not have civic numbers posted.

The following was encountered re-

cently during a site inspection. The
title block of the plan identified the
rural community as required and the
“site” was shown on the Key Plan.
However, there were no road names or
route numbers identifying the lines on
the Key Plan which were assumed to be
roads. The only text, other than “sur-
vey site” on the Key Plan was a river
name. Standard procedure is to have
the book of provincial topographic
maps available when performing site
inspections, thus it was possible to find
this river near the community and then
determine the number of the highway
passing the site. Isuggest that this Key
Plan does not satisfy the above inter-
pretation of “adequate scale” or the
above-noted purpose of a location map.

When preparing a key plan, it should
be remembered that there is a greater
purpose for key plans than simply,
“Regulation 60(d) requires a location
map be on the plan”.

Buildings. Regulation 60(d) of the
Land Surveyors Act of Nova Scotia
requires that all buildings within three
metres of a boundary under survey,
together with the perpendicular dis-
tance to such boundaries, be shown on
plans created to represent a survey.

The Provincial Subdivision Regula-
tions, which form part of the Municipal
Government Act, require the following:
Preliminary Plans of Subdivision,
Clause 20(1X1): location of existing

buildings within 10 metres of a prop-
crty linc. Tentative Plans of Subdivi-
sion, Clause 39(2)(n): location of exist-
ing buildings within 10 metres of a
property boundary. Final Plans of
Subdivision, Clause 49(2)(m) is the
same as the above Clause 39(2)(n).
Further, Clause 49(2)(n) requires the
geographical and mathematical loca-
tion of all buildings within 3 metres of
a proposed boundary, which is the
same as ANSLS Regulation 60(d).
The need for buildings within 10 met-
res of boundaries is related to require-
ments within the Building Code.

In jurisdictions which do not have their
own subdivision by-law, the Provincial
Subdivision Regulations and the
ANSLS Regulations would dictate the
requirements on Plans of Subdivision.
Further, in reviewing the several mu-
nicipal subdivision by-laws of which
the Association has copies, either refer-
ence is made that the provincial regula-
tions are applicable or it is stated that
buildings within 10 metres of bound-
aries must be shown.

The ANSLS Regulations are the mini-
mum requirements for plan prepara-
tion in Nova Scotia. For plans of sub-
division, these minimum requirements
may be increased by Municipal Subdi-
vision By-laws and the surveyor
should be aware of the possibility of
the more stringent requirecment being
applicable in certain areas. B4
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Branch Offices

by F.C. Hutchinson, BA, NSLS, CLS

Whenever | hear the term “branch office”, | tend to
visualize a large corporation with satellite oftices located
across the countryside. Of course the other image that
comes to mind is my children’s tree house where | used
to store survey supplies after the kids had outgrown the
accommodations. No matter what your impression is of
a branch oftice, it is, in fact, an extension of an existing
business. The operation is normally at the direction of
the head office but can often operate quite independ-
ently.

Land surveyors often discuss this topic
but it is usually those who do not have
branch offices and feel threatened by such
operations. The main concern seems to
be the level of supervision that is provided
to staft it a single surveyor is dividing time
between the main and branch oftice. Of
course, it can be argued that it is possible
for one individual to provide better supervision at two
locations than a competitor can at only one. Important
issues for the protession, however, are that a client is
served in a professional manner and awareness of the
difterence between the technical staft and the land sur-
veyor responsible for the project.

WE'VE
GOT THE
SOLUTION

MAGNETIC MARKERS PROTECTIVE COVERS

~ for soil ~ aluminium

1| ~ Sfor rock ~ mix
GEODESY or concrete ~ lifts
~ GPS marker POST

~ witness post
~ raised characters

~ shipping all around the world

ROCHURE”

NASK 1;'0

~ installation on the site for geodesic markers
~ design of special markers on request
~ markers to fit federal and provincial standards

MARKERS STATIONS
~ aluminium ~ PK nails
~ plastic ~ identified washers
~ steel ~ MAG naiis
~ boundary
. ~ terminus type R OUR B
~CLS-77
~ CLS-69

The only reference to this issue is found in our Regula-
tions, Part 111 — Code of Ethics, section 79(2)(¢). “The
survevor shall not establish or maintain branch offices
unless these offices are under the direction and manage-
ment of a member.” 1t does not say that the member has
to be a resident of the community, fully employed from
that site nor does it state the frequency of visits. The
quality of supervision is an important concern for any
business, especially when the surveyor accepts profes-
sional liability for the work performed (Regs. sec.
80(2)(a)).

Some questions to ask are: Who's minding the shop? Is
there adequate supervision? [s staft making decisions
that should be left to the surveyor? Is the branch oftfice
competing with local surveyors? Does the branch oftice
serve a community which is deprived of a land sur-
veyor?

With a national trend of declining membership and most
survey practices operating as sole proprietorships,

branch offices may be the only way some areas will be
serviced in the future. These satellite offices may also
only be operated on a seasonal basis. | offer these views
to stimulate discussion of the topic and not to condemn
or condone any existing or future endeavour. B<d

J. P.MORASSE INC. 1321, Marie-Victorin, St-Nicolas, Quebec, Canada G7A 4G4 |
Tel.: (418) 831-3811 ~ 1800 463-6866 * Fax:(418) 831-7827 ~ 1800 463-8138 \
WEB SITE: www.morasse.com ¢ E-mail: morasse@total.net \
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HP 48 owners who upgrade to a TDS Recon with
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WHAT 10 DO WIIH FENCES

Knud E. Hermunsen
PhD, P.LS., PE, Esq.

BIOGRAPHICAL SKETCH

Knud Hermansen is a consulting civil engineer, land
surveyor, and counselor at law living in Old Town,
Maine. He is a licensed surveyor in Pennsyivania,
Maryland, Maine, and Wisconsin; a licensed engineer in
Pennsylvania, Maine and West Virginia; and a counselor
at law in Maine and Pennsylvania. He has a Ph.D. and
B.S. degree in Civil Engineering from the Pennsylvania
State University, a M.S. degree (emphasis in surveying
and photogrammetry) from the University of Wisconsin;
and a law degree (J.D.) from West Virginia University.

ABSTRACT

One of the perplexing problems that land surveyors must
face is what to do with fences. Fences are found on or
near many boundaries, to include boundaries around
woodland, farm, and residential lots. This article was
written to provide some suggestions and guidance con-
cerning fences (and for that matter walls, hedgerows, tree-
lines, etc.). In particular, the legal significance, practical
value, and responsible treatment of fences are examined
in this article.

INTRODUCTION

Landowners generally hire surveyors, in part, to deter-
mine where they own -- they want the surveyor to locate
their ownership boundary. The surveyor, for their part,
has been trained to reestablish the location of the bound-
ary as described in the records; that is, the record bound-
ary. Under ideal conditions, the record and ownership
boundaries will coincide and the surveyor will meet the
client's expectations. A problem arises when the land-
owner or their predecessor in possession has asserted a
claim, as evidenced by prior use and possession, short of
or beyond the record boundary -- creating a third category
of boundaries known as the possession boundary. Where
the extent of use or possession does not coincide with the
record boundary, the location of the ownership boundary
becomes uncertain since it may coincide with either the
record or the possession boundary.

Within this realm of potential confusion stands the fence,
sometimes an aid while at other times the nemesis and gist
of the problem. The resolution of the confusion depends
on the legal significance, practical value, and responsible
treatment of the fence. Unfortunately, the confusion is

10

compounded by sercnity and fed by ignorance. By its
protruding appearance in the woods, along a field, or
between homes in a development, a fence seems to make
what would ordinarily be uncertain, certain. For the
surveyor to interrupt the serenity by casting doubt on its
position or prestige as a boundary marker seems sancti-
monious if not an outright declaration of mistrust that is
bound to start a bitter boundary dispute between the
neighbors. For this reason and others, surveyors are quick
to adopt a fence, reluctant to question a fence, ignorant
about the legal ramifications, or are simply uncertain
about how to handle fences that are on or near boundaries.

The legal significance, practical value, and responsible
treatment of a fence can be determined by three steps. The
three steps are to: (1) gather information, (2) analyze the
information, and (3) apply or communicate the infor-
mation.

GATHER INFORMATION

The first step to determine the legal significance and
practical value of the fence is to gather information on the
fence. During the course of the survey, information on
the fence can be gathered during the record search,
interviews, and field survey. While searching the records
for boundary information, the surveyor should determine
if any documents cite or portray the fence in a manner that
is suggestive of an intent to fix the record boundary along
the fence. Any citations to a fence should be scrutinized
to determine: (1) the time the fence was built; (2) the
fence matenal, (3) the direction of the fence, and (4) the
location of the fence.

Information is also obtained from interviews with the
client, neighbors, long-time residents, and other knowl-
edgeable people. During the interview, the surveyor
should gather the following information: (1) the
maker/builder; (2) builder's frame of mind, purpose, and
apparent significance of the fence (e.g. cattle barrier, line
fence); (3) approximate age; and (4) past condition of the
fence.

Finally, information on the fence is obtained during the
field survey (to include the reconnaissance). The most
important piece of information to obtain during the field
survey is the relative location of the fence with respect to
other evidence. This would include any significant
meanderings and the geometrical relation between the
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fence, existing monuments, and major features. In
addition, the surveyor should also attempt to coliect the
following during the field survey or reconnaissance: (1)
continuity of the fence (e.g. sporadic, continuous); (2)
present condition of the fence (e.g. disrepair, decayed,
new); (3) actual age of the fence (i.c. from tree borings);
(4) fence material (e.g. woven wire, split rail); and (5)
visibility of the fence.

ANALYZE THE INFORMATION

The second step is to analyze the information. The
analysis should attempt to classify the fence as one of the
following: (1) the best evidence to the record boundary,
(2) evidence to the record boundary, or (3) no correlation
to the record boundary.

Best Evidence: The fence may be the best evidence of the
record boundary under one or a combination of two or
more of the following: (1) rules of construction; (2)
recognition/ reputation; (3) process of elimination; and (4)
prima facie assumption.

Best Evidence - Rules of Construction: The rules of
construction would favor the fence as the best evidence to
the record boundary under two different scenarios. The
most favorable scenario is when the fence is called for in
a valid conveyance, cited in an authoritative record as a
monument to the boundary, or constructed as a division
fence according to a "fenceline" statute or boundary
agreement.! The second, less favorable scenario is to
determine the fence is in privity and conformance with the
location of the original marks and monuments.? Privity
stands for the concept that there exists some chain of
records, evidence, logic pattern, or other rational explana-
tion that places the fence in the same stead as the original
marks. This scenario would be appropriate if the fence
were built along the blazed boundary, fence posts re-
placed the comer marks or monuments (e.g. stakes), or the
fence replaced or stands in the place of an earlier fence
that was called for as a monument. Under these scenarios,
the fence is favored much the same as other monuments
are favored under boundary law rules of construction.?

Best Evidence - Recognition/Reputation: A second way
a fence may be the best evidence of the record boundary
1s by recognition and reputation. This concept treats the
fence as an "undocumented" monument with authority
based on its recognition and reputation. Recognition and
reputation as a boundary or "line" fence is based in part
on equity and in part on logical assumptions. Equity by
way of laches, estoppel, and other equitable principles,
would kecp settled what has been settled. With the same
results, a logical analysis could be constructed to show
that the recognition and reputation of a fence as a bound-
ary marker must have been based on some authority since
obscured or some intent expressed and accepted long

ago.!

Best Evidence - Process of Elimination: Recognition and
reputation are usually combined with the process of
elimination (although not always). The process of
elimination, simply described, is that there is no better
cvidence available to prove the fence does not stand on
the record boundary. What better evidence that may have
once been available is now unavailable, lost, or suspect.
In some cases, there may never have been better evidence
other than the fact the people living along or near the
fence have always supposed and accepted the fence as the
boundary marker.

Best Evidence - Prima Facie Assumption: By way of a
primae facie assumption, some courts will assume at the
outset that the location of an existing fence accurately
marks the location of the record boundary.’ To under-
stand this concept, recognize that under the previous
methods of interpretation, judges would ordinarily reserve
judgment until the party with the burden of proof pro-
duces sufficient evidence to show that the fence marks the
boundary or the moving party, by a preponderance of
evidence, shows the fence in all likelthood coincides with
the record boundary. However, if at the outset of the trial
the court adopts a prima facie assumption in favor of the
fence, the court assumes that the fence marks the location
of the record boundary unless other, better evidence is
introduced by the opposing party that shows it does not.
This last assumption is founded partially on convenience
and partially on the premise that: (1) the builder knew
where the record boundary was located, (2) the record
boundary was discemible to the builder at the time the
fence was constructed (e.g. blazed trees), and (3) the
builder followed the marks in constructing the fence.®

Best Evidence - Prima Facie Assumption (Modified): As
a slight modification to the best evidence by prima facie
assumption, some courts do not use a prima facie assump- .
tion until the fence is shown to have existed undisturbed
and uncontested for a period exceeding the statute of
limitations (Acquiescence).” This is based on the premise
that any fence that has been allowed to stand uncontested
for a long time must have been built on the record bound-
ary or clse someone should have come forward to dispute
(i.e. litigate) its location before the present time. If the
fence is shown to have existed for a long time without
question or conflict, the opposing party has the burden of
coming forward with evidence (not the same as the
burden of proof) to show the fence is not on the record
boundary.

Evidence: The fence may be classified as evidence (as
opposed to the "best" evidence) to the boundary when the
fence supports other comparable or better evidence to the
record boundary. This classification uses the location of
the fence as one piece of evidence among many (e.g. other
undocumented monuments, measurements, area, and parol
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testimony) to help fix the record boundary. Naturally, the
evidentiary value of the fence can be improved or mini-
mized by proving or failing to prove such factors as: (1)
the fence was built at a time when marks and monuments
to the record boundary still existed; (2) the person con-
structing the fence was a disinterested party and intended
to set the fence on the record boundary; or (3) the fence
was constructed by previous landowners to stand on the
common boundary between them.®

No Correlation To The Record Boundary: By eliminating
the possibility that the fence is the best evidence or, less
favorably, evidence to the boundary, the surveyor is left
with the last possibility -- there is no correlation between
the fence and the client's record boundary. In other
words, the fence represents the position of another record
boundary or a possession boundary not related to the
client's record boundary -- possibly creating a cloud on
the client's or neighbor's title. Estoppel and adverse
possession are two common legal doctrines where a fence,
standing as a possession boundary apart from the client's
record boundary, may alter the client's rights and cloud
the record title.

Estoppel: Estoppelis a legal doctrine that denies a person
a legal remedy that would ordinarily be theirs to claim.
With estoppel, one landowner is denied the right to claim
to their record boundary and the other landowner has the
right to claim to the fence lying beyond their record
boundary. Estoppel arises when one landowner, by design
or innocence; by action or, in some cases, acquiescence
(e.g. where the landowner had a duty to assert the truth
and did not); misleads another to that person's detriment;
to believe that the fence controls or stands in the location
of the ownership boundary.’ Examples include an oral
agreement followed by possession;' acqunescence
coupled with possession; and detrimental reliance."
Estoppel, by itself, does not ordinarily create title until
adverse possession is maintained for the time period
prescribed by the statute of limitations."

Adverse Possession: Adverse possession is a legal doc-
trine that creates title in a possessor. Most states recog-
nize adverse possession through statute or common law.
Under the common law, adverse possession is founded on
the premise (i.e. legal fiction) that any long possession
must have been founded on a grant that has since been
lost (i.c., lost grant theory). A person asserting title by
adverse possession must prove the following six elements
(although different jurisdictions may require more, less, or
slightly different elements depending on the circum-
stances): (1) the land was held adverse or hostile to the
record owner's title; (2) possession has been actual (v.
constructive); (3) it has been open and notorious (i.c.,
visible and known); (4) possession has been exclusive or
the use by others has been controlled by the possessor; (5)
possession has been continuous for the period set forth in
the statute of limitations; and (6) posscssion has been
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under claim-of-title or color-of-title."

Other Record Boundary: A fence standing apart from the
client's record boundary may also represent another
person's record or ownership boundary (e.g. the neigh-
bor's). In some cases, this may result in a gap between
record titles, while in other cases it may result in an
overlap of record titles. In any event, a question of'title is
usually involved. In most of these cases, the surveyor
should treat the fence as an encroachment on the client's
title or a possessory claim for the client.

APPLY ORCOMMUNICATE THE INFORMATION

The last step is for the surveyor to apply the information
or communicate the information along with his or her
analysis and opinion to the client. This step focuses on
the proper treatment of the fence. Generally, if the sur-
veyor determines that the fence is the best evidence or, in
the alternative, evidence to the boundary, the surveyor
uses the fence to help fix the location of the record
boundary. In contrast, if the surveyor determines there is
no correlation between the fence and record boundary, the
surveyor should communicate this information to the
client along with the legal ramifications that may result or
may have occurred.

Fence as the Best Evidence: If the fence is the best
evidence to the record boundary, the fence is used to fix
the location of the record boundary. This normally
requires the record boundary coincide with the location of
the fence (even though the fence may deviate from a
straight line).'* This conforms with the rule of construc-
tion that generally holds monuments supertor to measure-
ments (i.e. straight lines) should they conflict. Further-
more, the call for a monument is a call for the center,
where it stood at the time the original description was
prepared."

Fence Used As Evidence: On the other hand, if the
surveyor has determined the fence is evidence to the
record boundary, the fence usually falls partly on the
boundary and partly off from the record boundary. The
fence is used as one piece of evidence among others to
relocate where the cormer monuments or the record
boundary once stood. All evidence, including the fence
location, 1s analyzed and used in the most favorable light
(1.e. the conform rather than conflict), keeping in mind the
conditions and situation at the time of the conveyance. As
evidence (as opposed to the best evidence) of the record
boundary, the record boundary will not be made to follow
the meanderings of the fence. Since the fence will not
ordinarily coincide with the record boundary along its
entire length, one of two different interpretations are used
to reestablish the record boundary.

Under one interpretation, only part of the fence is used to
help fix the comer locations. This interpretation assumes
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the builder attempted to place the fence on a straight line
between two corner monuments, starting at one corner
and building the fence toward the other corner. As he
moved away from one corner monument and was out of
sight of the other comer, the direction of the fence
deviated from a direct line between the corners. How-
ever, once he came close enough to the other corner, the
fence builder was able to visually correct his direction and
head more or less back toward the second corner. The
result is that the fence, as it stands, "bows" or "curves"
away from the record boundary (i.e. a straight line).
Therefore, under this interpretation, only the end seg-
ments of the fence would be used to help fix the location
of the property comers. Once the comer locations are
reestablished, a straight line is protracted between the
comers and any deviation of the fence from the straight
line is treated as an encroachment or adverse claim, as the
case may be.

Under a second interpretation, the fence builder is as-
sumed to have stayed on or near the boundary, sometimes
going off to one side and at other times crossing and
going off to the other side -- crossing and recrossing the
record boundary. In other words the fence zig-zags along
the length of the record boundary. Given this interpreta-
tion of the fence construction, the record boundary is
located by projecting a "best fit" straight line along the
fence (i.e. a least squares best fit). In other words, a
straight line is chosen for the record boundary that
minimizes the deviations of the fence from the record
boundary.

It should be noted that one interpretation does not neces-
sarily always have to be favored over another. The
existing pattern of the fence location (bow v. zig-zag), the
character of the corner marker (e.g. stream or road v. tree
or ridge), and the character and frame of mind of the
builder (conscientious v. noncaring) will influence
whether the first or second interpretation is chosen. For
example a bow in the fence line would tend to fit the first
interpretation while a fence that zig-zags would fit the
second interpretation. On the other hand, if the fence
builder was heading toward a linear monument, a monu-
ment not easily visible to the builder, there is less reason
to choose the first interpretation. In contrast, if the
builder had a tall tree or point on a ridge that was gener-
ally visible along the entire boundary while the fence
builder constructed the fence, there is a good reason to
choose the second interpretation since the builder would
have been able correct the direction of the fence from time
to time.

Fence Does Not Coincide: In almost all cases where the
record boundary and possession boundary (fence) do not
coincide, the surveyor should not ignore the difference or
attempt to solve the problem independent of written
authority to do so.'® Where the client's record boundary
is in a different location than the possession boundary, the
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question of what is the (ownership) boundary becomes a
question of law. The surveyor's responsibility is limited
to showing where the boundaries are located, which is a
question of fact. As one early practitioner said in the
1800s: "Old fences must generally be accepted by right
of possession; though such questions belong to the lawyer
[rather] than to the surveyor.""’

In this situation, the surveyor has a duty to inform the
client of any problems that may affect his or her title.
Thereafter, it is the client's problem and prerogative to
ignore or take steps to remove the problem affecting their
title. If the surveyor fails to properly inform the client or,
in the alternative, attempts to decide title questions on his
or her own, the surveyor will increase their liability
considerably.

Unfortunately, many surveyors find it difficult to come to
the client with a potential title problem they have discov-
ered and are unable to solve. In real life, the client is not
happy to find out they have a problem, is annoyed that the
surveyor cannot solve the problem, and, on top of it all, is
mad at the surveyor for demanding to be paid. However,
the fault is not with the surveyor because he or she
identified and described the problem; the fault is with
some prior landowner who failed to have the property
surveyed and subsequently failed to build the fence on the
record boundary.

If the surveyor should determine a fence does not coincide
with the record boundary, the surveyor should take
several actions on behalf of their client: (1) The surveyor
should carefully locate where the fence stands and
describe the fence in relation to the record boundary. (2)
The surveyor should describe and document all evidence
that would support or refute a possessory claim on behalf
of or against their client. (3) If the area is not inconse-
quential ("de minimis non curat lex"), the surveyor should
calculate the area for the client. (4) The client should be
notified of the possible adverse or beneficial consc-
quences that result when the possession boundary does
not coincide with the record boundary. (5) Finally, the
surveyor should suggest some possible actions the client
should consider and discuss with his or her attorney.
These include: (a) do nothing, (b) maintain the status quo,
(c) negotiate and compromise with the neighbor (e.g.
boundary line agreement), (d) recognize any adverse
claims, (e) arbitrate, or (f) litigate.

CONCLUSION

A fence is a common object found on or along bound-
aries. The surveyor should not ignore a fence since the
fence may be evidence of the record boundary or, in the
alternative, may represent a possession boundary that
extends or usurps (i.e. clouds) the client's title. It be-
hooves the surveyor to determine the relative location of
the fence, who built the fence, when it was erected, the
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conditions under which it was erected, the manner in
which it was erected, the purpose for its erection, and the
authority or weight of the fence as evidence to the record
boundary.

If the fence is evidence to the record boundary the sur-
veyor may use it to reestablish or support the location of
the record boundary. On the other hand, if the fence does
not coincide with the record boundary, the surveyor must
explain the possible significance of the difference. The
responsibility of the surveyor is not to resolve any con-
flicting title claims but identify and locate any potential
conflicting title claims. This information is communi-
cated to the client (or their attorney) in a clear, under-
standable, and comprehensive manner. The client may,
after receiving legal advice, decide to do nothing, main-
tain the status quo, negotiate and compromise with the
neighbor, recognize any adverse claims, arbitrate, or
litigate.
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Reasons for judgment:

(1]

This is an appeal from decisions of a Discipline Committee of the Nova Scotia Land Surveyors
Association, finding the appellant guilty of professional misconduct and suspending him from practice
for three months. As well, the appellant was ordered to pay the costs of the hearings in the amount of
$2,000 and publication of the order of suspension was directed. The appeal is pursuant to s. 28 of the
Land Surveyors Act, R.S.N.S. 1989, c. 249:

28 (1) Any person who has been found guilty of professional misconduct by the Discipline
Committee pursuant to Section 26 may appeal from the decision to the Appeal Division of the
Supreme Court within thirty days from the date on which the decision is served.

(2) Any person who has been disciplined by the Discipline Committee pursuant to Section
26 may appeal from the order to the Appeal Division of the Supreme Court within thirty days
from the date on which the order is served.

(6) Upon the hearing of an appeal under this Section, the Appeal Division of the Supreme
Court may make such order as the Court considers proper or may refer the matter or any part
thereof back to the Discipline Committee with such directions as the Court considers proper.
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(2]

[3]

[4]
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The complaint against the appellant was made by Daniel Blankenship, who owned land adjacent to the
appellant’s property on Oak Island, Nova Scotia. There had been previous disputes between them which
resulted in litigation. (See Tobias et al. v. Nolan (1987), 78 N.S.R. (2d) 271; 193 A.P.R. 271 (C.A.).)
As a consequence of the litigation, the appellant was declared to be the owner of lot 5 and lots 9 to 14
and Mr. Blankenship and his associates were found to be the owners of lots 15 to 19 and lot 32 as shown
on an 1818 plan of Oak Island. Prior to the litigation Mr. Errol Hebb, N.S.L.S., retained by Mr.
Blankenship had surveyed the line between lots 14 and 15, and Mr. Blankenship had erected a fence
based on that plan. According to the Hebb plan, a road long used by Mr. Blankenship did not encroach
on lot 14 owned by the appellant.

It appears from the record that after the order of this court in 1987, the disagreements between the
appellant and his neighbours were somewhat repressed. The recent dispute began when the appellant
carried out a survey of the boundary between lots 14 and 15 in the summer 2001. He states that he found
new evidence of ancient markers and that in his opinion, the boundary is 60 feet east of the line set by
Mr. Hebb. However, he set new survey markers 35 feet east of the Hebb line, that is, showing that the
width of lot 15, owned by Mr. Blankenship is 35 feet smaller than previously found by Mr. Hebb. The
appellant testified before the Committee that he did not set the new markers in the precise positions he
considers they should be because he was afraid that Mr. Blankenship would destroy the evidence he
found. '

The Discipline Committee made the following findings:

While he was a landowner involved in a significant boundary dispute with a neighbouring
landowner, he investigated the issue and proceeded to set his own survey markers in an
advantageous position and erected a barricade to block off a long used access road. Fred G.
Nolan, NSLS, No. 84, therefore used his position as a Nova Scotia Land Surveyor to the
disadvantage of his neighbour, contrary to the provisions of Articles V and VII of the Code of
Ethics of the Association of Nova Scotia Land Surveyors.

The Discipline Committee finds Mr. Frederick Nolan, NSLS, guilty of breaching the provision of
Articles V and VII of the Code of Ethics of the Association of Nova Scotia Land Surveyors
regulations.

While under oath, Mr. Nolan testified that the placement of his survey markers were
intentionally put in the wrong place with a view to mislead his adjoiner in the hopes that his
adjoiner would be satisfied with the placement of the survey markers and not pursue further
action against Mr. Nolan. The Discipline Committee viewed this in direct violation of Article V
83 (1), which states the surveyor shall avoid even the appearance of professional impropriety.

As well, Mr. Nolan has been in a long-term boundary dispute with his adjoiner, and the
Committee believes while performing the survey of his own lands under duress, Mr. Nolan could
not exercise unbiased independent professional judgment which is in direct violation of Article
VII, 85 (1), which states the surveyor shall exercise unbiased independent professional judgment
on behalf of a client and shall represent a client competently. ‘

Mr. Nolan testified under oath that when he monumented his land, it was a [sic] like a game. He
stated that Oak Island was built on secrecy. The Committee viewed Mr. Nolan'’s actions to be in
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a direct violation of Article VII, 85 (2)(a) which states the surveyor shall disregard
compromising interest and loyalties in performance of his duties.

Of the allegations presented in this hearing against Mr. Nolan, the Discipline Committee viewed

that the breaches of the Code of Ethics above-noted to be the most serious of the allegations.

The appellant was also found guilty of failing to keep detailed field notes and failing to record the
ordinary high water mark on his plan of survey. He was found not guilty of the other minor allegations.
The Committee concluded their first decision as follows:

Conclusion:

The Discipline Committee is satisfied that the foregoing has proven professional misconduct

against Mr. Fred Nolan and hereby finds Mr. Fred Nolan, NSLS, No. 84, guilty of “Professional

misconduct”.

The Nova Scotia Land Surveyors Regulations under Section 2 makes the following definition:

2 For the purpose of the Act and the(se) regulations, “professional misconduct” means
infamous, disgraceful, or improper conduct on the part of a member, student member, or
holder of a certification of authorization and, without restricting the generality of the
foregoing, includes:

(a) gross negligence in the discharge of duties;

(b) technical incompetence in the practice of professional land surveying;

(¢) a breach of the Code of Ethics (Part I1I of the(se) regulations), the Act, the(se)
regulations or the by-laws;

(d) a conviction for an indictable offence under the Criminal Code of Canada or
under any other statute of the Parliament of Canada;

(e) wilful and malicious conduct which causes the Association to be brought into
disrepute; or

®H failure to respond within a reasonable period of time to official correspondence
from the Association.

The appellant states the issues on appeal as:

a. what is the standard of review on an appeal pursuant to s.28 of the Act?

b. was the Discipline Committee correct in finding Mr Nolan guilty of unprofessional
conduct:
. in respect of surveying activities carried out on his own behalf as a landowner

rather than on behalf of a client; and

21



THE NOVA SCOTIAN SURVEYOR SUMMER 2004

il. in respect of surveying activities carried out in respect of a boundary dispute
between himself and an abutting neighbour when:

(1 the Committee made no attempt to determine where the boundary line
actually was; and

(2) the Committee did not challenge or hear evidence contrary to Mr. Nolan's
opinion, based on evidence, as to the location of that line.

[7] The parties agree, as do I, that the standard of review on this appeal is one of reasonableness
simpliciter, as recently established by the Supreme Court of Canada in Law Society of New Brunswick
v. Ryan, [2003] S.C.J. 17,2003 SCC 20. The following passages from the court’s decision, written by
Justice Iacobucci, are particularly helpful in this case: '

946 Judicial review of administrative action on a standard of reasonableness involves

deferential self-discipline. A court will often be forced to accept that a decision is reasonable

even if it is unlikely that the court would have reasoned or decided as the tribunal did (see
Southam, supra, at paras. 78-80). If the standard of reasonableness could "float" this would

remove the discipline involved in judicial review: courts could hold that decisions were
unreasonable by adjusting the standard towards correctness instead of explaining why the
decision was not supported by any reasons that can bear a somewhat probing examination.

947  The content of a standard of review is essentially the question that a court must ask
when reviewing an administrative decision. The standard of reasonableness basically involves
asking "after a somewhat probing examination, can the reasons given, when taken as a whole,
support the decision?" This is the question that must be asked every time the pragmatic and
functional approach in Pushpanathan, supra, directs reasonableness as the standard. Deference is
built into the guestion since it requires that the reviewing court assess whether a decision is

basically supported by the reasoning of the tribunal or decision-maker, rather than inviting the
court to engage de novo in its own reasoning on the matter. ...

950 At the outset it is helpful to contrast judicial review according to the standard of
reasonableness with the fundamentally different process of reviewing a decision for correctness.
When undertaking a correctness review, the court may undertake its own reasoning process to
arrive at the result it judges correct. In contrast, when deciding whether an administrative action
was unreasonable, a court should not at any point ask itself what the correct decision would have
been. Applying the standard of reasonableness gives effect to the legislative intention that a
specialized body will have the primary responsibility of deciding the issue according to its own
process and for its own reasons. The standard of reasonableness does not imply that a decision
maker is merely afforded a "margin of error” around what the court believes is the correct result.

951  There is a further reason that courts testing for unreasonableness must avoid asking the
question of whether the decision is correct. Unlike a review for correctness, there will often be
no single right answer to the questions that are under review against the standard of
reasonableness. For example, when a decision must be taken according to a set of objectives that
exist in tension with each other, there may be no particular trade-off that is superior to all others.
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Even if there could be, notionally, a single best answer, it is not the court's role to seek this out
when deciding if the decision was unreasonable.

LYYy

953 A decision may be unreasonable without being patently unreasonable when the defect in
the decision is less obvious and might only be discovered after "significant searching or testing"
(Southam, supra, at paras. 57). Explaining the defect may require a detailed exposition to show
that there are no lines of reasoning supporting the decision which could reasonably lead that
tribunal to reach the decision it did.

954 How will a reviewing court know whether a decision is reasonable given that it may not
first inquire into its correctness? The answer is that a reviewing court must look to the reasons
given by the tribunal.

955 A decision will be unreasonable only if there is no line of analysis within the given
reasons that could reasonably lead the tribunal from the evidence before it to the conclusion at
which it arrived. If any of the reasons that are sufficient to support the conclusion are tenable in
the sense that they can stand up to a somewhat probing examination, then the decision will not
be unreasonable and a reviewing court must not interfere (see Southam, supra, at paras. 56).
This means that a decision may satisfy the reasonableness standard if it is supported by a tenable
explanation even if this explanation is not one that the reviewing court finds compelling (see
Southam, supra, at paras. 79).

956  This does not mean that every element of the reasoning given must independently pass a

test for reasonableness. The question is rather whether the reasons, taken as a whole, are tenable
as support for the decision. At all times, a court applying a standard of reasonableness must
assess the basic adequacy of a reasoned decision remembering that the issue under review does
not compel one specific result. Moreover, a reviewing court should not seize on one or more
mistakes or elements of the decision which do not affect the decision as a whole.

[emphasis added]

Although counsel for the appellant has ably argued that the Committee should not have made a finding
of professional misconduct in this situation, where the appellant was acting on his own behalf, not in a
professional capacity for a client, and without first attempting to determine where the boundary between
lots 14 and 15 actually is, my review of the Committee’s decisions leads me to the conclusion that they
are reasonable. The question is not whether the decisions are correct, but whether, after a probing
examination, they are supported by reasons that could reasonably lead the Committee from the evidence
to the conclusions reached. Here the Committee’s decisions are supported by tenable explanations.
There are findings of fact amply supported by the evidence, such as, that the appellant was acting as a
professional surveyor, establishing a boundary line.

Although technically the appellant was not “acting on behalf of a client” other than himself, the other
findings of the Committee that he did not avoid “even the appearance of professional impropriety” and
that he did not “disregard compromising interests and loyalties” in light of the appellant’s admission that
he intentionally placed survey markers in an incorrect position in order to achieve a personal advantage,
are not unreasonable conclusions. We agree with the respondent’s counsel that the finding of
professional misconduct was not based on the accuracy of the appellant’s survey but on the wilfully
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deceptive nature of his conduct.

[10] The penalty of a three month suspension is likewise not unreasonable in the circumstances and therefore
it should not be disturbed. It is noted that pursuant to s. 27(1) of the Land Surveyor’s Act, the
Committee had authority to require the appellant to apply for reinstatement:

27 (1) Where a member has been suspended from practising under Section 26, he may,
at the expiry of the period of suspension and upon payment of all dues owed by him to
the Association, apply to the Discipline Committee to be reinstated as a member and the
Discipline Committee may terminate the suspension of such member upon such terms as
it considers proper.

[11] In my opinion, both decisions of the Committee demonstrate a line of analysis that reasonably leads to
the conclusions, and therefore the appeal should accordingly be dismissed. The appellant should pay
the costs of appeal in the amount of $1200 plus reasonable disbursements.

Roscoe, J.A.

Concurred in:
Chipman, J.A.
Freeman, J.A.

Editor’s Comment:

One of the hats that [ wear in addition to editor is secretary to the Association. In this capacity I was involved
in the initial complaint, in discussions with the complainant, in meetings with the land surveyor, in attendance
at discipline hearings and in attendance at all appeal proceedings.

My final meeting with Mr. Nolan concerning the case was to accept his payment as decreed by the Court. Our
meeting was very cordial and we commented on what could 've, should’ve and would've been done if we had to
do it all over. We did agree, however, that the case established a precedent that supports self-governing
organizations’ right to discipline their members. The decision also upholds the reasoning that self-governing
bodies are the best judge of acceptable professional conduct for their members.

Mr. Nolan's right to practice professional land surveying was reinstated April 26, 2004.
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MINUTES OF THE 53¢ ANNUAL GENERAL MEETING
Held at Delta Halifax Hotel
Halifax, Nova Scotia
October 24 & 25, 2003

Friday, October 24, 2003

1. President Forbes Thompson called the meeting to order at 9:20
am. The meeting is governed by Robert’s Rules of Order and
common sense.

2. The out-of-province delegates and exhibitors were introduced.

3. Joe Harvie, NSLS # 621, was sworn in as the newest member
of ANSLS.

4. Introduction of Council Members: President Forbes
introduced the members of Council for the past year: Zone 1 -
Erwin Turner; Zone 2 - Bruce Lake; Zone 3 - Emerson Keen;
Zone 4 - Garnet Wentzell, Zone 5 - Brian Anderson, Cyril
LeBlanc; Zone 6 - Bruce Mahar, Brian Wolfe, Greg Smith,
Lawrence Miller; DNR representative - Keith AuCoin; Vice-
president - Jeff Fee; Past president - George Bruce.

5. President Thompson asked that everyone stand and observe a
moment’s silence in memory of members who passed away in the
last year: Barrie F. Hebb, NSLS# 333; John A. Ingarfield, former
member # 224; Harry J.A. Grant, former member # 156. He
offered sympathy to those who lost loved ones this year.

6. Secretary’s Report on Convention Attendance /
Membership Roll: Fred Hutchinson reported that there were
105+ NSLS’s registered to date. There were approximately 55
members present at the meeting, fulfilling the requirement of 35
for a quorum. Fred also reported on comparative membership
levels and dues amounts as follows:

Year Dues Reg Life Ret Std Hon Assc Non-Pr Total

2003 $800 195 18 35 21 4 O 0 274
2002 $800 203 16 35 21 4 O 1 280
2001 $670 208 16 36 19 4 0 1 284
2000 $670 216 16 35 17 3 O 1 288
1999 $670 221 15- 35 18 3 0 3 295
1998 $670 225 15 34 14 3 1 3 295
1997 $670 227 14 33 15 3 3 3 298
1996 $620 239 14 31 1S 3 3 3 308
1995 $600 246 14 36 16 3 6 3 324
1994 $600 254 13 31 14 4 7 3 326
1993 $550 261 14 27 12 4 10 4 332

7. Approval of the Minutes of the 52°* Annual Meeting: It was
moved by Bill Thompson, seconded by Jeff Fee that the minutes
of the 52™ annual meeting, held on October 18 and 19, 2002 at
the Pictou Lodge Resort, Pictou County, Nova Scotia be approved
as published in the Spring 2003 issue of The Nova Scotian
Surveyor.

Motion carried.

8. Business Arising from the Minutes of the 52" Annual
Meeting: There was none.

9. Report of Council Activities: President Thompson reported
on Council Activities for 2002-2003. Council meetings were held
on December 13, 2002, April 4, June 27 and September 12, 2003.

Issues that were dealt with in 2002-2003:

*»  Web site restructuring and maintenance.

ss  Committee restructuring, terms of reference and project
assignments .

*s Mandatory Continuing Education point system and review of
proposed program.

*+ Land Registration Act and the Registry 2000 project to
implement land titles in Nova Scotia.

*+ Complaints and discipline actions.

*+ Nova Scotian Surveyor content assisted by the addition of
“Councillor’s Corner”.

*+  Survey Review Department policy on plan submissions .

** Review of financial statements and budgets.

*s Review of building mortgage and possible sale of vacant lot.

e+ Unauthorized survey practices.

*¢ President's travel and activities are as published in the
Summer 2003 and Fall 2003 issues of the “Surveyor”.

10. Report from the Secretary of the Board of Examiners:
Fred Hutchinson reported. The Board meets twice yearly.

New members since the last annual meeting are: Dan Gerard #
619, Bert Losier # 620 and Joe Harvie # 621. Eric Morse, NSLS
# 609 (Ret.) requalified.

There are 22 active student files plus 2 incomplete applications.
Professional exams will be written in March of 2004. There are
presently 4 students that have the capability of attending next
year’s convention as members.

Members of the Board for 2003 were: John Maclnnis (Chairman),
Kevin Fogarty, Forbes Thompson, George Sellers, Keith AuCoin
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(DNR Appointee), David Cushing (APENS Appointee) and Bruce
Gillis (Barrister Appointee).

I would like to thank all the Board members for their time and
expertise. David Cushing, APENS representative, has retired
from the Board after serving 20 years. Thank you David.

Examiners for the past year were John Maclnnis, Doug
MacDonald, Allan Owen, John Conn and Grant McBurney.

11. Treasurer’s Report including audited financial statement for
2002. The audited financial statement for the fiscal year ending
December 31, 2002 was published in the Fall 2003 issue of The

Nova Scotian Surveyor.

12, Report from the Survey Review Department: Manager,
Gerry Bourbonniere, provided this report.

SLC sales at end of Sept. 2003 4610 x $3.00 $13,830.00
Plan returns at end of Sept. 2003 2278 x $18.50 $42,143.00
$55,973.00

This is approximately $6,700 less revenue than for the same
period in 2002.

Plan submissions are more than 200 less and SLC sales are 850
less to date this year compared to 2002.

Cursory review of SLC’s 1168
Systematic review of SLC’s 45

Field Inspections 13 plan sites
Cursory/Systematic plan reviews 178

Office visits to surveyors 5

Comprehensive Reviews 1 member’s practice
6 Project files reviewed, site inspections performed on four
of these and information was obtained from the Registry of
Deeds for one.

All plans submitted to SRD have been sorted as to type
(retracement or plan of subdivision). Once the sorting was
complete, all the plans of subdivision (except those which were
reviewed and are the subject of reports on file) which were
received prior to January 1, 2001 have been destroyed. All plans
of retracement surveys have been retained.

Al SLC’s received prior to January 1, 2002 have been destroyed.
Again, any which are the subject of reports remain in the
surveyor’s file.

A further exception to this is the submissions from one member
who requested that his plans and SLC’s be returned. With his
permission, all received prior to January 1, 2002 were destroyed.
The member’s submissions will be reviewed annually and the
oldest year’s submissions will be either returned or destroyed as
he requests. This is in complete compliance with Section 8.6 of
the SRD Manual of Administrative Procedures.
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Additional information reported:

Unless plan submissions increase substantially during the
remainder of the year, SRD will incur an $8,500 loss for the year.

For 2004 the budgeted revenue is based on the submission of
3000 plans at the increased price of $20.50 per sticker and the
sale of 6200 SLC numbers at $4. Even with the increase in
prices, there is a projected loss of $1,600.

Most accounts are being paid within 60 days. Plan submissions
tend to be reasonably current. However, there are a few members
who do a reasonable volume and make submissions only once or
twice a year. An example is the submission received in April
2003, in which the most current plan dat was July 2002, and there
has been no further submission to date. Perhaps this explains, in
part, the letters from SRD which some members may receive.

In keeping with the policy to retire old SRD Log Sheets, letters
will be prepared in November for any members who have plan
numbers or stickers issued in the year 2000 which remain
outstanding on SRD’s records. A request to update the status of
any numbers issued prior to 2000 will also be made. These are
the numbers we were advised were assigned to plans which
became held up in the approval process or were place on “hold”
for whatever reason.

The revised SRD Manual of Administrative Procedures was
approved by Council in December 2002 and was sent to the
membership with the Summer 2003 issue of the “Surveyor™.

13. Report of Scrutineers: Vacant positions for Vice-President
and Councillors in Zones 2, 5 and 6 were filled by acclamation
(see section 1.4 (b) of the By-Laws). Zone 3 councillor, Emerson
Keen, has agreed to let his name stand for another term unless
there is a nomination from the floor.

No nomination for Zone 3 Councillor was heard.
The new members of the Executive and Council are:

Jeff Fee

John Ross

J. Forbes Thompson
John R. Logan
Emerson Keen
Stewart F. Setchell
Robert B. Ashley
Terry MacGillivray

President Elect
Vice-President
Past-President Elect
Councillor Zone 1
Councillor Zone 3
Councillor Zone 5
Councillor Zone 6
Councillor Zone 6

14. Report of Committees: The following committee reports
were published in the Fall 2003 issue of The Nova Scotian
Surveyor: Administrative Review, Atlantic Provinces Board of
Examiners for Land Surveyors, By-Laws, CCLS Director,
Complaints, Continuing Education, Discipline, NS Board of



THE NOVA SCOTIAN SURVEYOR

SUMMER 2004

Examiners, NSCRS Task Group, Public Relations, Regulations,
Statutes.

Report updates:

Administrative Review Committee - Jeff Fee: The Administrative

Review Committee (ARC) liaises with the administrative office.
A change to the committee structure and terms of reference was
approved at the September 12, 2003 Council meeting.

Continuing Education Committee: The subcommittee re: MCE
met in October to review the points reporting form. The final
form will be presented to members later in this meeting.

Statutes Committee - Fred Hutchinson: The committee’s chair,
Mike Allison, stepped down as chair due to health concerns. A

new chair will be needed. The committee’s structure will be
reviewed and changed for the coming year.

15. Introduction of the Executive and Council for 2003-2004:
Members of the Executive and Council for 2004 are:

President Elect:  Jeff Fee

Vice-President:  John Ross

Past President:  Forbes Thompson

Councillors:

Zone 1 Erwin Tumer

Zone 2 John Logan

Zone 3 Emerson Keen

Zone 4 Garnet Wentzell

Zone 5 Cyril LeBlanc, Stewart Setchell

Zone 6 Greg Smith, Lawrence Miller, Terry

MacGillivray, Robb Ashley
DNR Appointee: Keith AuCoin

16. New Business: Past president elect, Forbes Thompson,
presented the president’s pen to president elect, Jeff Fee.

Jeff Fee assumed the chair. He thanked Forbes for his service to
the association as president and presented him with a Past
President’s pin and a plaque.

17. Motions for Consideration:

Motion re: Life Membership

Whereas both individuals have met the requirements for Life
Membership in the association, as outlined in Section 12.0 of the
by-laws; and

Whereas both individuals have given many years of service to the
association;

Be it resolved that David C. Clark, NSLS # 292 and
John C. Maclnnis, NSLS # 293 be given Life
Membership in the Association of Nova Scotia Land

Surveyors.
Moved by Bob Feetham Seconded by Ray Pottier

This motion also needed a 75% approval of Council as required
by By-Law 12.3. Council approved the nominations of both
individuals unanimously on September 12, 2003,

Bob Feetham spoke to the motion and provided the members
present with background and biographical information about
Messrs. Clark’s and Maclnnis’s careers and contributions to the
survey profession and to their communities.

Motion carried unanimously.

Motion | re: By-laws

Be it resolved that Section 8.5 (b) of the by-laws be amended by
changing March 31* to March 1%, and Section 8.5 (c) be amended
by changing “14" day of April” to *“15" day of March” to read:

(b) The Secretary shall, not less than fourteen days prior to
March 3+st 1* in each year, notify any member whose
fee for the current year has not been paid that unless the
fee is paid on or before March 3+st 1* of that year then
such member shall on or after that date be subject to the
provisions of Section 12(3) and Section 12(4) of the Act.

(c) The Secretary shall, where a member has not paid his
annual fees in compliance with clause (b) of Section 8.5,
notify such member in writing on or before the Héth-day
ofAprit 15" day of March in each year advising such
member of the provisions of Section 12(4) of the Act.

Moved by Allan Owen  Seconded by Fred Hutchinson

Fred Hutchinson spoke to the motion. Approval of this change is
to update and facilitate payment and accounting processes. He
noted that this update to the by-laws will not be effective until
revisions to the Act are approved.

Motion carried.

Motion 2 re: By-laws

Whereas the last non-practising member resigned in 2003;

Be it resolved that Section 9.0 of the by-laws be amended by
removing paragraphs 9.1, 9.2 and 9.3 and renumbering paragraph
9.4 accordingly.

9.0 Non-Practising Members

> ;“”. ™ l”lm ;'T i ec'"flitla“ of aula. hﬁ.cla""".pl“'.”?'f" o
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94 9.1 The registration of new non-practising members shall
cease effective November 1, 1989.

Moved by Allan Owen  Seconded by Fred Hutchinson
Fred Hutchinson spoke to the motion. There are no more non-
practising members in the ANSLS but the section should be left
in for historical reference.

Motion carried.

Motion 3 re: By-Laws

Be it resolved that Section 14.3 of the by-laws be amended to
change the fee for associate membership from 25% to 10%, to
read as follows:

14.3  Associate members shall pay 25% 10% of the annual fee
paid by members.

Moved by Allan Owen  Seconded by Fred Hutchinson
Allan Owen spoke to the motion. The committee felt that the 25%
fee is excessive for services provided. Although there are
currently no associate members, a reduction in cost could attract
new members.

Motion carried.

Motion re: 2004 Budget

Be it resolved that the 2004 budget be approved as printed in
the Fall 2003 issue of The Nova Scotian Surveyor.

Moved by Fred Hutchinson Seconded by Bob Feetham
Motion carried.

Past president elect, Forbes Thompson, assumed the chair.

Motion 4 re: Mandatory Continuing Education

Whereas “Part VIII - Mandatory Continuing Education” was
approved for inclusion in the ANSLS Regulations on October 30,
1998 at the ANSLS Annual General meeting; and

28

Whereas administration of the Mandatory Continuing Education
(MCE) program, including amendments as necessary, would be
more easily undertaken if the rules covering the program were in
the By-Laws,

Be it resolved that the regulations covering Mandatory
Continuing Education be removed from the Regulations
and moved to the By-Laws as Section 26.0, dependent
on the approval of the amendments contained in Motion
5 to be presented to the membership for approval at this
meeting, with current Sections 27.0 to 29.0 of the by-
laws to be renumbered appropriately.

Moved by Fred Hutchinson Seconded by Allan Owen
It was moved by Fred Hutchinson, seconded by Dan Gerard that
Motion 4 re: Mandatory Continuing Education be tabled until the
subsequent motion dealing with MCE is dealt with.

Motion to table carried.

Fred Hutchinson reviewed sections of the Land Surveyors Act
and Regulations relevant to Continuing Education.

The Continuing Education committee presented the point system
model developed by the committee to the membership for review
and discussion.

It was moved by George Bruce that the meeting be adjourned
until Saturday morning, October 25, 2003.

Saturday, October 25, 2003

Before the meeting resumed with discussion on the MCE points
system, Jim Gunn, chair of the CCLS Professional Liability
Insurance Committee, reported some statistics as follows to the
membership:

“Despite the fact that our program is doing well across the
country, the same cannot be said for Nova Scotia. Qur claims
history is way out of line with the other provinces. Fortunately,
we are blended in with the averages and that is what makes a
national program work.

In fairness to Nova Scotia, there is always one or more province
out of sync with the others at any given time. We have seen that
over the years at our Loss Control sessions. However, when we
look at the big picture and compare the results over a ten-year
period, everyone should assume a similar profile.

[At this point Mr. Gunn showed a graph.] Here is a graph
showing the claim loss ratio for each province since 1994. That
was the year that ENCON and Simco-Erie divorced and we had
to choose who we wanted to live with. Needless to say, we made
the right choice since Simco and Erie are no longer in business.
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You know what a ratio is — one number divided by another. In
this case, the premium is divided by the losses. Ideally, the claim
loss ratio should be under 70% because at least 30% of the
premium is needed to run the program.

This graph shows that Nova Scotia is maintaining a running loss
ratio of over 120%. Much of this is due to a major hit we took a
number of years ago, the details of which I am not at liberty to
share because it is still not settled. Having said that, at the last
claims meeting I attended in March of this year, we looked at all
the active claims with reserves exceeding $20k. There were 36
such claims and, if memory serves me, 11 were from Nova Scotia.
That’s one-third of all the active claims in our program! Am |
concerned? You bet!

It would not surprise me if the underwriters ask for additional
premiums from this province at the next renewal. I would have
to agree, because we are obviously not paying our share. If we
were to add an additional risk factor to this province, I would
expect the increases to be in the range of 50% by looking at this

graph.

Are we doing something wrong in this province? Are we not
doing something we should be doing? You tell me.

Our next committee meeting is in a couple of weeks and you can
be sure we will be talking about this province’s loss history and
what, if anything, we can do about it. | suggest that the Council
of our association take a very serious interest in this situation as
well.”

The Continuing Education Committee continued the presentation
on the MCE points system model begun on October 24",

It was moved by Fred Hutchinson, seconded by Phil Milo that the
tabled motion be returned to the floor for discussion.

Motion carried.

It was moved by Fred Hutchinson, seconded by Allan Owen that
the wording of the motion be amended as follows (note: this
rewording includes a portion of a motion # 5 that was sent out
prior to the AGM with the Notice of Motions but was never
brought to the floor of this meeting):

Whereas “Part VIII - Mandatory Continuing Education™ was
approved for inclusion in the ANSLS Regulations on October 30,
1998 at the ANSLS Annual General meeting, and

Whereas administration of the Mandatory Continuing Education
program, including amendments as necessary, would be more
easily undertaken if the rules covering the program were in the
By-Laws,

Be it resolved that the proposed regulations approved October 30,
1998 covering Mandatory Continuing Education be moved to the

By-Laws as Section 26.0, with current Sections 27.0 to 29.0 of
the by-laws to be renumbered appropriately and that all references
to the “regulations” contained herein be changed to “by-laws™;
that each item be renumbered appropriately for insertion in the
by-laws; and that other amendments constituting housekeeping be
made as follows (words or sections being removed are crossed
out, words or sections being added are in bold):

Part-¥Ht 26.0 Mandatory Continuing Education

+4d—— 26.1 The regulations by-laws in this part may be
cited as the "Mandatory Continuing Education

Regutations By-Laws".

45— 26.2 A Mandatory Continuing Education Program
will be established and administered by the
Association, facilitated by a—mandatory the
Continuing Education Committee under the
direction of Council.

46— 26.3 All members, with the exception of non-
practicing, honourary, student, retired,
associate and life members who do not practice
professional land surveying are required to
participate in the Mandatory Continuing
Education Program.

+47—— 264 The Mandatory Continuing Education
pProgram shall include a credit point system,
to be established by the vtandatory Continuing
Education Committee.

48— 26.5 Members required to participate in the
Mandatory Continuing Education Program will
accumulate credit points based on their
participation in the following:

(a) annual general meeting, special general
meeting, zone meetings or committees
of the Association;

(b) land surveying related conferences,
seminars or workshops organized by the
Association or other groups;

(¢) recognized credit or non-credit courses
offered by educational institutes;

(d) any activity that is deemed to enhance
the profession or the member’s ability to
practice professional land surveying.

49— 26.6 Members required to participate in the Man-
datory Continuing Education Program shall be
required to accumulate a minimum number of
credit points over every consecutive two three
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year period.

+56—— 26.7 The Mamdatory Continuing Educa-
tionCommittee will determine the eligibility of
all courses and activities submitted by members
for credit points.

+5+—— 26.8 The Mandatory Continuing Education Com-
mittee will establish a point rating system for
each course or activity based on its relevance to
the association and the practice of land
surveying.

52— 26.9 The Mandatory Continuing Education Com-
mittee will prepare and distribute a list of
possible course types, seminars or activities to
participating members.

+53—— 26.10 The Association will maintain a current record
of credit points accumulated by each member
required to participate in the Mandatory
Continuing Education Program.

154— 26.11 The Mandatory Continuing Education Com-
mittee shall review the Mandatory Continuing
Education Program on an annual basis and
present a report to Council.

55— 26.12 The Mandatory—€ontinuingEducation-€om=

mttee Association will have an obligation to
make educational and participation opportunities
readily and equally available to all members.

+56— 26.13 If a member required to participate in the
Mandatory Continuing Education Program fails
to accumulate the required number of credit
points within the defined time period, the
member will be notified that their heense—to

practicetand-surveying may-be-suspended-untit

Tatt tcation— right to practice
professional land surveying may be
suspended at the discretion of Council. Non-
compliance with the program will be reported
to Council by the Secretary and the terms of
readmission will be as described in
subsections (a), (b) and (c) of section 12(4) of
the Act.
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26.14 The Mandatory Continuing Education
Program will commence January 1, 2004.

Motion to amend carried.

With approval of the seconder, Allan Owen, Fred Hutchinson
moved that Section 26.13 be amended by adding the words “after
a hearing” at the end of the first sentence, to read:

26.13 If a member required to participate in the
Mandatory Continuing Education Program fails
to accumulate the required number of credit
points within the defined time period, the
member will be notified that their right to
practice professional land surveying may be
suspended at the discretion of Council after a
hearing. Non-compliance with the program
will be reported to Council by the Secretary and
the terms of readmission will be as described in
subsections (a), (b) and (c) of section 12(4) of
the Act.

Motion to amend carried.

It was moved by Gerry Bourbonniere, seconded by Brian Wolfe
that Section 26.2 be amended by changing the words “the
Association” to “Council, and” and by removing the words
“under the direction of Council”, to read:

26.2 A Mandatory Continuing Education Program
will be established and administered by
Council, and facilitated by the Continuing
Education Committee.

Gerry Bourbonniere spoke to the motion. The committee
members believe that Council should approve and administer the
program. The change in wording illustrates that.

Motion to amend carried.

It was moved by Carl Hartlen, seconded by Jeff Fee that Section

26.4 be amended by adding the words “and approved by Council”

to the end of the sentence, to read:

26.4 The Mandatory Continuing Education Program shall
include a credit point system, to be established by the
Continuing Education Committee and approved by
Council.

Motion to amend carried.

After further discussion and comments, the question regarding the
amended motion was called.

Motion carried. The approved motion is attached to these minutes
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as Appendix A.

Motion 6 re: Mandatory Continuing Education

Whereas administration of the Mandatory Continuing Education
Program is included in the by-laws,

Be it resolved that Section 80 (2) (c) of the Regulations be
amended as follows:

Article I

80 (2) (c¢) The surveyor shall continually advance the
surveyor's knowledge and skills by participating in
activities put on by the Association and shall
progrants: participate in the Mandatory
Continuing Education Program in accordance
with the by-laws.

Moved by Fred Hutchinson Seconded by Gerry Bourbonniere

Motion carried. The approved revision is attached to these
minutes as Appendix B.

Motion re: Certificate of Authorization

It was moved by Bob Daniels, seconded by Dave Roberts that the
cost of a Certificate of Authorization be set at $100 plus the
appropriate tax, effective January 1, 2004. Motion carried.

18. Past President elect Forbes Thompson called on the out-of-
province delegates to make closing remarks. All gave their thanks
and extended congratulations.

19. At 4:15 pm it was moved by Brian Wolfe that the meeting be
adjourned.

F.C. Hutchinson, BA, NSLS, CLS
Secretary / Treasurer

2003 AGM Minutes Appendix A
Mandatory Continuing Education Program Motion
Approved October 25, 2003
at the 53" AGM in Halifax

Whereas “Part VIII - Mandatory Continuing Education” was
approved for inclusion in the ANSLS Regulations on October 30,
1998 at the ANSLS Annual General meeting, and

Whereas administration of the Mandatory Continuing Education
program, including amendments as necessary, would be more
easily undertaken if the rules covering the program were in the
By-Laws,

Be it resolved that the proposed regulations approved October 30,
1998 covering Mandatory Continuing Education be moved to the
By-Laws as Section 26.0, with current Sections 27.0 to 29.0 of
the by-laws to be renumbered appropriately and that all references
to the “regulations” contained herein be changed to “by-laws™;
that each item be renumbered appropriately for insertion in the
by-laws; and that other amendments constituting housekeeping be
made as follows:

26.0 Mandatory Continuing Educatien

26.1 The by-laws in this part may be cited as the "Mandatory
Continuing Education By-Laws".

26.2 A Mandatory Continuing Education Program will be
established and administered by Council, and facilitated
by the Continuing Education Committee.

26.3 All members, with the exception of non-practicing,
honourary, student, retired, associate and life members
who do not practice professional land surveying are
required to participate in the Mandatory Continuing
Education Program.

264 The Mandatory Continuing Education Program shall
include a credit point system, to be established by the
Continuing Education Committee and approved by
Council.

26.5 Members required to participate in the Mandatory
Continuing Education Program will accumulate credit
points based on their participation in the following:

(a) annual general meeting, special general meeting,
zone meetings or committees of the Association;

(b) land surveying related conferences, seminars or
workshops organized by the Association or other
groups;

(¢) recognized credit or non-credit courses offered by
educational institutes;

(d) any activity that is deemed to enhance the
profession or the members ability to practice
professional land surveying.

26.6 Members required to participate in the Mandatory
Continuing Education Program shall be required to
accumulate a minimum number of credit points over
every consecutive three year period.

26.7 The Continuing Education Committee will determine the

eligibility of all courses and activities submitted by
members for credit points.
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26.8

269

26.10

26.11

26.12

26.13

The Continuing Education Committee will establish a
point rating system for each course or activity based on
its relevance to the association and the practice of land
surveying.

The Continuing Education Committee will prepare and
distribute a list of possible course types, seminars or
activities to participating members.

The Association will maintain a current record of credit
points accumulated by each member required to
participate in the Mandatory Continuing Education
Program.

The Continuing Education Committee shall review the
Mandatory Continuing Education Program on an annual
basis and present a report to Council.

The Association will have an obligation to make
educational and participation opportunities readily and

- equally available to all members.

If a member required to participate in the Mandatory
Continuing Education Program fails to accumulate the
required number of credit points within the defined time

26.14

2003 AGM Minutes

period, the member will be notified that their right to
practice professional land surveying may be suspended
at the discretion of Council after a hearing. Non-
compliance with the program will be reported to Council
by the Secretary and the terms of readmission will be as
described in subsections (a), (b), and (c) of section 12(4)
of the Act.

The Mandatory Continuing Education Program will
commence January 1, 2004.

Appendix B

Amendment to Section 80(2)(c) of the Regulations

Amendment approved on October 25, 2003
at the 53" AGM in Halifax

Article H

80

(2) (c) The surveyor shall continually advance the
surveyor's knowledge and skills by
participating in activities put on by the
Association and shall participate in the
Mandatory Continuing Education Program in

accordance with the by-laws.

' Caddy Comments ...
. Golfer: How do you like my game?
. Caddy: Very good, sir. But personally, I prefer golf.
Golfer: I'd move heaven and earth to break 100 on this course.
Caddy: Try heaven, you've already moved most of the earth.
Golfer: Please stop checking your watch all the time. It’s very distracting.
Caddy: It's not a watch - it's a compass.
Golfer: I think I'm going to drown myself in the lake.
Caddy: Think you can keep your head down that long?
Golfer: Do you think I can get there with a 5 iron?
Caddy: Eventually.
Golfer: You’'ve got to be the worst caddy in the world.
¢ Caddy: I don'tthink so, sir. That would be too much of a coincidence.
Golfer: Do you think my game is improving?
¢ Caddy: Yes, sir. You miss the ball much closer now.

32



